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Summary of thelssue

1. Persistent barriersto induson of racial minaritiesin thelegd professionin the United States
conditute race discrimination in education and in employment and lack of equdity before the
law and in theadministration of jugice. Theseriousunde-representation of racial minoritiesin
thelegd professionis caused in pat by continuing overuse of law school admissionsand

! For more than thirty years, the Society of American Law Teachers (SALT) has been the United States' largest
membership organization for teachers of law. SALT has athree-part mission: 1) creating and maintaining a
community of progressive and caring law professors dedicated to making a difference through the power of law; 2)
promoting the use of many forms and innovative styles of teaching to make our classrooms more inclusive; and 3)
challenging faculty and students to develop legal institutions with greater equality, justice, and excellence.
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attorney licenang tests with significant disparate impacts on African Americans Hispanics, and
Asian-Americans Ingead of addressing theracial imbdance in thelegd profession or the
misuse of these discriminaory tests, the United States government, throughthe Department of
Education and, ironically, the Civil Rights Commission, isudngits control over accreditation of
law schools to undemine efforts to establish greater racial diversity in legd education andin the
legd profession.

ThelLega Profession is Overwhdmingly White.

2. Using United States cenausdaa from 200Q the American Bar Assodation (ABA) has
recognized that Gninority representation in thelega professionis significantly lower than in
mog other professionsO Specificaly, the ABA reports that minarity representation among
lawyers is about9.7 percent, ompared to 20.8 percent among accountnts and auditors, 24.6
percent among physciansand surgeons and 18.2 percent among college and university
teachers.3 Althoughminority participationin thelegd professionincreased dramatically
between 1970and 2000, minority entry into the profession has dowed to an alarming extent
since then. The African American law school admissionsfigures increased in 2006,butin 2005
African American enrollment in law school had droppel more than 10%from the previousyear.
In fact, African American enrollment in 2005was at its lowest point since 1990DPa fifteen-year
low. Mexican American enroliment in law school droppel over 9% in 2005,standing at its
lowest point since 1993. In fact, althoughalarger nunmber of law schools and larger classes
created an increase of approximately 4,000more entering law studentsin 2005thanin 1992
there were actudly fewer African American and Mexican American first year law studentsin the
Fall 2005class (3595combined) than existed in Fall 1992(3937)3

TheLack of Racial Diversity in thelLegd Professionisthe Responsbility of the United States
Federal Government, State Governments, and Private Entities.

3. Licensesto practice law are primarily granted at the state level, with each state@ highest court
typically controlling admissionspracticesin the state. Thefederal govenment oversees
licenang, however, in that thefederal government, throughthe Department of Education,
controls accreditation of law schools. In mog states, only graduaes of accredited law schools
are eigible to become licensed to practice law. Since the mid-twentieth century, the Department
of Education has approved the Coundl of Legd Education and Admissionsto the Bar of the
American Bar Assodation (the Coundl) as therecognized naiond agency for the accreditation
of law schools. Thusthefederal govenment grants the Coundl accrediting authority, and the
states use the Coundl® accreditation process to establish standads of legd education to prepare
for thepractice of law.

2 American Bar Association (ABA) Commission on Racial and Ethnic Diversity in the Profession, MILES TO GO
2000: PROGRESS OF MINORITIESIN THE LEGAL PROFESSION (2005).

3 See SALT diversity website, located at http://www2.law.columbia.edu/civilrights/, using data from the Law School
Admissions Council.
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Admissionto Law SchoolisIncreasingly Determined by Scores onthe Law School Admissions
Test (LSAT), A Standadized Test with Established Disparate Impact on Racial Minorities.

4. Many scholars have linked the decreasing enrollment of African American studentsto over-
reliance in law school admissonsonthe LSAT, athree-hourtest onwhich white students receive
highe scores than members of other racia groups® To achieve accreditation by the Coundl, a
law schoolis required to use a Qralid and reliableQadmissionstest, and the LSAT istheonly one
presumptively approved.®> In 2005the Coundl rejected proposd revisionsto the accreditation
standardstha would have prohibited the use of discriminatory admissionstests.® Rather than
guestioning this refusal to address the discriminatory impact of its admissionsstandads the
United States Department of Educationtook the opposte tack in itsreview of the Courcil asthe
accrediting agency for U.S. law schools, chdlenging the Coundl @ standad requiring law
schools to take conaete actionstoward diversity.

Admission to the Practice of Law is Determined by Standadized Tests That Have Never Been
Correlated With Successful Practice of Law, But Which Result in Dramatic Racial Disparities.

5. Theexams used by mog states for licenang to practice law have dramatic racia disparitiesin
passagerates. Theonly naiond study of bar passagerates established tha, for first time test
takers, Whites passed at 91.93% Asian Americans at 80.76%, Mexican Americansat 75.88%,
Puerto Ricansat 6953%, American Indansat 66.36%, and Blacks at 6140%’ More recent data
from New Y ork shows continuing strong paternsof racial disparities. Thefirst time passage
rates for the July 2005New Y ork bar exam were 86.8% for Whites, 80.1% for AsiangPacific
|sanda's, 69.6% for Hispanics/Latinos and 54.0% for Blacks/African Americans® These
figures are especialy egregiousin light of thelimited relationship of bar examsto the skills
necessary for thepractice of law.? Ingead of usngits oversight authority to address the problem
tha bar exams as currently administered operate as a significant bar to the profession for racial
minorities, the Department of Education has recently taken the opposte tack, pressuring the
Coundl to revise its accreditation standadsto give greater emphasis to bar passagerates. |If
successful in these efforts, the Department of Eduation will inarease the pressure on law schools
to reduce the admission of students of color even further, making avery seriousproblem even
WOrse.

4 Seg, e.g., Phoebe A. Haddon & Deborah W. Post, Misuse and Abuse of the LSAT: Making the Case for Alternative
Evaluative Efforts and a Redefinition of Merit, 80 ST. JoHNG L. Rev. 41 (2006); Vernellia R. Randall, The Misuse
of the LSAT: Discrimination Against Blacks and Other Minorities in Law School Admissions, 80 ST. JOHNG L. REV.
107 (2006); John Nussbhaumer, Misuse of the Law School Admissions Test, Racial Discrimination, and the De Facto
Quota System for Restricting African-American Access to the Legal Profession, 80 ST. JOHNG L. REV. 167 (2006).
®> See ABA Section on Legal Education and Admission to the Bar, 2007-2008 STANDARDS FOR APPROVAL OF LAW
ScHooLS, Standard 503 (available at http://www.abanet.org/legal ed/standards/standards.html).

® Randall, The Misuse of the LSAT, supranote 3.

" LindaF. Wightman, LSAC NATIONAL LONGITUDINAL BAR PASSAGE STUDY 27 (1998).

8 New York State Board of Bar Examiners, Impact of the Increase in the Passing Score of the New York Bar Exam
(July 2007) (report available at http://www.nybarexam.org/summary2.pdf).

° See, eg., Andrea A. Curcio, 4 Better Bar: Why and How the Existing Bar Exam Should Change, 81 NEB. L. REV.
363 (2002).
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Ingead of Addressing These SeriousRacial Disparitiesin thelLegd Profession, the United States
Is Trying to Reduae the Obligationsof Law Schodsto Improve Racial Diversity in Legd
Eduaation andin the Profession of Law.

6. The United States should beusngits oversightauthority to address the seriousissues of
unde-representation of racial minoritiesin the legal professionandin law schools. Ingead, in
early 2007the Department of Education chdlenged the Coundl @ standad for accreditation that
requires law schools to Glemondrate by conarete action E a commitment to having adiverse
student bodyG° The Counadl is being threatened with loss of its accreditation authority unless it
weakensits diversity standad related to admissionsand increases the relevance of the
discriminaory bar passageratesin law school accreditation. In addition, the United States
Commission on Civil Rights, which also should be addressing thelack of students and attorneys
of color, ingead isintervening in the accreditation question for the purpose of chdlenging
affirmative actionin law school admissions™

Violationsof Convantion Rights.

7.In SALT@ view, theunde-representation of racia and ethnic minaritiesin American legd
education and the government@ continuing misuse of its accreditation power implicate several
provisionsof the|CERD. The ongoing unde-representation raises concerns abouttherights of
racial minorities to education and training unde Article 5(e)(v). It also implicates Article 5(a), as
theexcluson of minarities from thelegd profession negatively impacts the equd treatment of
the unde-represented communities before tribunds and othe jugice organs The problem of
unde-representation similarly jeopadizes the United StatesOcompliance with the Article 6 right
to effective protection and remedies. Because alegd eductionis an important entry route into
political office, minority unde-representation also affects Article 5(c) political rights.

8. The United States govarnment® use of its law school accreditation power isworsening the
situation. Thegovenment® actionsimplicate a cluster of Convention protectionsrequiring that
ratifying states address situaionsof de facto discrimination and inadequae development,
induding: 1) Article 1(4), requiring special measures for Gdequae advancementOto ensure
equd enjoyment of human rights and fundamental freedons; 2) Article 2(1), requiringthat the
govanment condamn and eliminae discriminaion and to promote undestanding; 3) Article
2(2), mandaing special conaete measures to enaure adequae development and protection of
certain racial groupsor indviduds bdonging to them; and 4) Committee Recommendaion X1V,
calling for an end to practices and legidation that are discriminaory in effect, if notin purpo<.

19 See K atherine Mangan, Education Department Will Challenge Law-School Accreditor’s New Diversity Standard,
CHRONICLE OF HIGHER EDUCATION, Jan. 9,2007; K atherine Mangan, Opponents of Affirmative Action Seek
Revocation of ABA’s Accrediting Power, CHRONICLE OF HIGHER EDUCATION, Mar. 9, 2006.

1 Peter Schmidt, Civil Rights Panel Wants Law Schools Required to Disclose Key Affirmative Action Data,
CHRONICLE OF HIGHER EDUCATION, Aug. 28, 2007; Jennifer Jacobson, Proposed Accreditation Standard for Law
Schools Comes Under Attack at Right-Panel Hearing, June 19, 2006; see also U.S. Commission on Civil Rights,
BRIEFING REPORT, AFFIRMATIVE ACTION IN AMERICAN LAW SCHOOLS, Apr. 2007, available at
http://www.usccr.gov/pubs/AAL Sreport.pdf. Recently, arespected governmental research unit criticized the current
administration@ partisan appointments to the Commission on Civil Rights. See CONGRESSIONAL RESEARCH
SERVICE, MEMORANDUM ON POLITICAL BALANCE REQUIREMENTSAT THE UNITED STATES COMMISSION ON CIVIL
RIGHTS (Jan. 3, 2008), available at Attp.//www.talkingpointsmemo.com/docs/crs-political-balance/.
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List of Recommenddions

9. TheUnited States, throughthe Department of Education, should use its accreditation oversight
responsbility to ingst that al accredited law schods admit aracialy and ethnically diverse
student body, specifically forbidding the use of any admissionspractice tha disadvantages racial
minorities and tha has not been validated as an accurate predictor of competent law practice.

10. TheUnited States, throughthe oversightauthority of the Department of Education and the
enforcement authority of the Equd Employment Oppottunity Commission, should forbid theuse
of any attorney licendangtest that disadvantages racial minorities unlessit can be shown tha use
of such atest is necessary for valid measurement of minimum competence to practice law.

11. TheUnited States, throughprograms enacted by Congress, should remedy thelongganding
racial discriminaion denying accessto thelegd profession by offering tuition subsdiesto low
income minority students to enable them to attend law school.

12. TheUnited States should direct all federal agendes, as well as the Commission on Civil
Rights, to develop and aggressively promote programs designed to increase the diversity of the
bench and bar. In thisregard, the United States should acknowledgetha policies designed to
promote induson of groupstha have been historically discriminaed agang and continueto
reflect theimpact of that discrimination are notthe equivalent of racial preferences designed to
subjugae and therefore mug not be consdered to berace discrimination.



