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Honorable Justices of the California Supreme Court
Supreme Court of the State of California
350 McAllister Street
San Francisco, CA 94102

To the Honorable Justices ofthe California Supreme Court:

Pursuant to California Rule of Court 8.500(g), amici curiae respectfully submit
this letter in support of Petitioners in this original writ proceeding. Amici urge this
Court to grant the relief sought by Petitioners, and to issue a writ of mandate ordering
preelection relief in this matter.

Amici are professors at law schools in the State of California. Amici list their
titles and affiliations solely for identification purposes:

Christopher Edley Jr., The Honorable William H. Orrick Jr. Distinguished Chair
and Dean, Berkeley Law, University of California at Berkeley

Herma Hill Kay, Barbara Nachtrieb Armstrong Professor of Law,
Berkeley Law, University of California at Berkeley

Kevin R. Johnson, Dean, Professor of Law and Chicana/o Studies, and Mabie-
Appallas Public Interest Law Chair, UC Davis School of Law, University
of California at Davis

Joseph Grodin, Distinguished Emeritus Professor of Law, University of
California, Hastings College of the Law
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Shauna I. Marshall, Professor of Law and Academic Dean, University of
California, Hastings College of the Law

Miye A. Goishi, Clinical Professor of Law and Director, Civil Justice Clinic,
University of California, Hastings College of the Law

Elizabeth Hillman, Professor of Law, University of California, Hastings College
of the Law

Donna M. Ryu, Clinical Professor of Law, University of California, Hastings
College of the Law

Marci Seville, Professor of Law and Director, Women's Employment Rights
Clinic, Golden Gate University School of Law

Patricia A. Cain, Inez Mabie Distinguished Professor of Law, Santa Clara Law,
Santa Clara University

Jean C. Love, John A. and Elizabeth H. Sutro Professor of Law, Santa Clara Law,
Santa Clara University

Margaret M. Russell, Professor of Law at Santa Clara Law, Santa Clara
University

Gerald P. Lopez, Professor of Law, University of California at Los Angeles,
School of Law

Mary Dudziak, Judge Edward J. and Ruey L. Guirado Professor of Law, History
and Political Science, University of Southern California Gould School of
Law

STATEMENT OF INTEREST

Amici's teaching, scholarship, and other work have been in the areas of
constitutional law, civil rights, or the protection of rights belonging to members of
groups against whom discrimination is constitutionally suspect. Collectively,
amici's work reflects a deep respect and concern for the principles of equal
protection, particularly as they apply to members of groups discriminated against
on the basis of a classification warranting high levels of constitutional scrutiny.
Amici have played a role in the development of constitutional and civil rights
jurisprudence, and have an interest in the continuing cohesive and sound
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development of those laws. Amici believe that their submission may aid the Court
in assessing the petition now before it.

SUMMARY OF ARGUMENT

As repeatedly recognized by the Court, even relatively simple initiative
enactments may seek to bring about monumental change in the underlying
principles of the Constitution or in our system of government.} The proposed
initiative directly and facially targets members of a group that has been the subject
of discrimination on the basis of a classification warranting strict constitutional
scrutiny. It seeks to change the California Constitution to mandate governmental
discrimination against that group with regard to one of the most valued, important,
and personal of all fundamental rights - the right to marry the person of one's
choice. (In re Marriage Cases (2008) 43 Ca1.4th 757,813-820.)

The import of that proposed alteration is unprecedented. If permitted to
proceed by this Court, the measure would establish that voters may use the
initiative process to decide that a group is no longer entitled to equal protection
under the law, but instead shall be discriminated against by the government on the
basis of a suspect classification. The implications are devastating, for it would
enshrine the concept that the majority may explicitly tyrannize the minority with
relative ease and meager deliberation. This undermines a bedrock constitutional
concept and capsizes core judicial function.

Over the last century, this Court has been called upon to review heated and
undoubtedly heartfelt concerns about supposed societal harms posed by
recognizing the equal dignity and equal rights of certain vulnerable members of
society. Repeatedly, the Court has exercised its "most fundamental" power to
analyze those concerns, to distinguish compelling need from irrational fear and
prejudice, and to "preserve constitutional rights, whether of individual or minority,
from obliteration by the majority." (Bixby v. Pierno (1971) 4 Ca1.3d 130, 141.)
The majority acting through initiative has never had, and still does not have, the
power to obliterate in turn the essential judicial function of enforcing the guarantee
of equal protection of the laws, merely by amending the Constitution to abolish
that guarantee for a particular group. Were it otherwise, the Court's quintessential
role in protecting vulnerable minorities from arbitrary action would be negated,
and there would be no significant check on the ability of a simple majority of
voters to strip minorities of basic civil rights.

}
See, e.g., Raven v. Deukmejian (1990) 52 Ca1.3d 336, 351-352; Amador Valley

Joint Union High School Dist. v. State Bd. of Equalization (1978) 22 Ca1.3d 208,
223; People v. Frierson (1979) 25 Ca1.3d 142, 186-187.
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