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SALT RECOMMENDATIONS TO THE ADMINISTRATION 

FOR IMMIGRATION AGENCY REFORMS 

JUNE 16, 2009 

 

 Since 1972, the Society of American Law Teachers (SALT) has been an independent 

membership organization of law faculty working to make the profession more inclusive, to 

enhance the quality of legal education, and to extend the power of legal representation to under-

served individuals and communities.  

  

 The authors of this document, writing on behalf of SALT —Professors Raquel Aldana 

(McGeorge School of Law), Beth Lyon (Villanova Law School), and Karla McKanders 

(University of Tennessee College of Law), prepared this review of the immigration policies and 

practices of the Department of Homeland Security (DHS), Immigration and Customs 

Enforcement (ICE), Customs and Border Enforcement (CBE), Department of Justice (DOJ), 

immigration judges and the Board of Immigration Appeals (BIA).  The review is preceded and 

followed by recommendations for immediate reform.  The authors‘ expertise in immigration law 

derives from their experiences working at their respective law school clinical programs providing 

legal services to immigrants.  They have seen first-hand the way agency policies separate 

mothers and fathers from their children; instill fear in immigrants that silence them even in the 

face of exploitation and abuse; benefit unscrupulous employers by providing them with cheap 

and expendable labor; exacerbate xenophobia; and undermine the rule of law within the United 

States. 

  

 SALT offers these recommendations to the Administration to immediately rectify some 

of the most problematic practices that lead to serious miscarriage of justice in many cases.  

SALT appreciates the reviews currently being conducted.  For example, we applaud Attorney 

General Eric Holder‘s June 3, 2009 decision to vacate Matter of Compean, recognizing the 

importance of counsel at deportation hearings.  SALT has chosen to address only those areas 

where policy changes can be implemented using Executive Orders or regulatory or rule making 

authority of the government agency.  SALT urges the Administration to consider implementing 

these recommendations for the purpose of reforming the agencies and the courts that deal with 

immigration and immigrants.  

 

ISSUE HEADLINES 

 

 SALT urges the Administration to immediately undertake recommendations made in this 

statement in the areas outlined below.  Each area outlined forecasts the discussion and detailed 

recommendations that follow this summary.   

 

1. STOP THE CRIMINALIZATION OF IMMIGRANTS. 

 

2. REFORM  FEDERAL IMMIGRATION ENFORCEMENT INSIDE THE BORDER. 

 

3. ELIMINATE LOCAL POLICE ENFORCEMENT OF FEDERAL IMMIGRATION LAWS. 

 



Society of American Law Teachers—SALT—Immigration Policy Recommendatons, page 2 

 

4. RECOGNIZE THE RIGHT OF IMMIGRATION DETAINEES TO FAIR TREATMENT,  AND 

INCLUDE ATTENTION TO THE NEEDS OF CHILDREN IN IMMIGRATION CUSTODY. 

 

5. TREAT ASYLUM SEEKERS FAIRLY AND RESPECTFULLY. 

 

6. END THE PRACTICE OF IDEOLOGICAL EXCLUSION. 

 

7. ADDRESS THE IMPACT OF WORKER RIGHTS ISSUES ON IMMIGRATION PATTERNS 

THROUGH NATIONAL AND INTERNATIONAL INITIATIVES. 

 

8. STREAMLINE THE FRAMEWORK FOR COMBATING HUMAN TRAFFICKING. 

 

 

DISCUSSION AND RECOMMENDATIONS 

 

I. POLICY AND LEGAL JUSTIFICATIONS FOR REFORM  

 

A. THE CRIMINALIZATION OF IMMIGRANTS 

 

 In records obtained from the U.S. Department of Justice by the Transactional Records 

Access Clearinghouse (TRAC) of Syracuse University, the annual number of immigration 

prosecutions brought in the nation‘s federal courts more than quadrupled during the eight years 

of the Bush administration.
1
  These numbers represent an extraordinary and abrupt shift in U.S. 

government enforcement policies from the Clinton years to the Bush administration.
2
  

Immigrants, thus, are not only facing increasingly harsh treatment under the immigration civil 

system (i.e., mandatory detention and removal without relief), but are also commonly treated as 

criminals.  

 

This trend toward criminalizing immigrants has not resulted in greater procedural due 

process rights for immigrants or in greater regulation of the immigration agency‘s investigative 

powers. The characterization of immigration enforcement as administrative, which has allowed 

more flexible law enforcement practices to exist, has become increasingly difficult to justify.  In 

the last twenty years, immigration control has increasingly adopted the practices and priorities of 

the criminal justice system.
3
  Yet, the criminal justice parallels in immigration enforcement have 

not resulted in correspondingly greater constitutional protections for immigrants, at least not in 

those protections that traditionally apply to criminal investigations and trials.  Professor Stephen 

H. Legomsky has called this trend ―the asymmetric importation of the criminal justice norms into 

immigration law.‖
4
  In other words, the enforcement aspects of criminal justice have been 

imported, but without the bundle of procedural and substantive rights recognized in criminal 

cases.
5
  The danger here is that law enforcement agencies are left without a legal obligation to 

balance immigrants‘ interests against the government‘s interest to control immigration, despite 

the large liberty stakes involved for immigrants.     

 

Increasingly what were once solely civil immigration violations have been criminalized, 

resulting in an unprecedented cooperation between criminal and immigration law enforcement 

agencies.  Congress has created a host of new immigration crimes, ranging from illegal re-entry 
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to the most recent attempt to criminalize mere unauthorized immigration presence.
6
  Moreover, 

until the U.S. Supreme Court‘s decision in Flores-Figueroa v. U.S.,
7
 U.S. Immigration and 

Customs Enforcement (ICE)  was increasingly targeting for criminal prosecution persons who 

use false documents or documents belonging to third parties to procure work.  A growing 

number of persons arrested during workplace raids were criminally prosecuted and faced felony 

charges with a real threat of jail time for violating immigration or other United States laws 

related to identity theft.  In 2006, for example, the number of those criminally charged was 716 

(or 16 percent of the total number), up from only twenty-five (or 5 percent) in 2002.
8
  Also, at 

the local level, states are increasingly legislating to criminalize the aliens and those who 

associate with them.  States are adopting laws, for example, that duplicate federal crimes, 

including in areas of human trafficking and document fraud.
9
  States have also passed ordinances 

that impose criminal penalties on landlords who rent to undocumented immigrants or on 

employers who hire undocumented workers.    

 

Civil immigration enforcement, moreover, has become more punitive and difficult to 

distinguish from criminal enforcement.  Mandatory immigration detention, previously reserved 

for the most dangerous persons, is now broadly applied in almost all removal cases.
10

  Indeed, 

immigration detainees are currently the fastest growing segment of the jail population in the 

United States.  Most persons picked up in the latest wave of immigration raids have been 

detained. Only a few immigrants have been released, either for humanitarian reasons or due to 

their eligibility for some other type of immigration relief.  Those charged with any immigration 

crime or those with a criminal history are not eligible, however, for bond or any other avenue of 

relief from detention. 

 

 Enforcement recommendations:  

 

1.   The Administration should reverse the abrupt shift during the Bush 

administration to charge immigrants criminally for immigration violations 

that are already sanctioned through removal or other civil penalties.  

 

2. Immigration judges and the BIA should adopt the exclusionary rule as a 

remedy for Fourth and Fifth Amendment violations in removal 

proceedings.   

 In 1984, the Supreme Court held in INS v. Lopez-Mendoza
11

 that the 

exclusionary rule did not ordinarily apply to respondents in immigration 

proceedings.  However, the Court left the door open in the opinion to 

apply the exclusionary rule if constitutional violations by immigration 

officers became a widespread problem.  Today, as the sections of this 

paper on federal and local immigration enforcement suggest, the practice 

of immigration enforcement has changed fundamentally to support a 

finding that constitutional violations in the enforcement of immigration 

law have become widespread.  Moreover, in the near quarter century since 

Lopez-Mendoza was decided, the criminalization of immigrants and the 

harshness of immigration laws have undermined the assumption on which 

the majority based its arguments against the use of the exclusionary rule in 

immigration proceedings – namely that immigration enforcement did not 
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implicate the same liberty interests as those involving criminal 

defendants.
12

   

 

B. FEDERAL IMMIGRATION ENFORCEMENT INSIDE THE BORDER 

 

Since its inception in 2002, the Department of Homeland Security (DHS) has directed an 

increasing number of ICE agents to engage in aggressive inside-the-border enforcement 

operations against immigrants.  These operations include raids in workplaces and homes, as well 

as immigration checkpoints and bus-sweeps into areas well beyond the border. The manner in 

which these operations are executed impinge significantly on the rights of immigrants and 

citizens.  ICE repeatedly engages in racial profiling, particularly against Latinos, and commits 

egregious privacy violations, such as conducting home raids without warrants or engaging in 

indiscriminate dragnet enforcement against persons who are not the intended targets of the 

investigation.  The resulting harm, particularly for immigrants and their family members, is 

grave.  Thousands of immigrant families, including U.S. citizen children and spouses, have 

suffered great trauma from the oft-secretive removal under harsh conditions (e.g., mandatory 

detention) of their loved ones.  Immigrants had been criminally charged for immigration 

violations or identity theft crimes in unprecedented numbers, a trend we expect to change to 

comply with the Flores decision.
13

 Businesses and communities affected by the raids have been 

left struggling economically and emotionally in the aftermath.   However, an overwhelming 

number of persons affected by the raid operations lack a forum to raise these issues.   Immigrants 

in removal proceedings are generally barred from the exclusionary remedy under INS v. Lopez-

Mendoza,
14

 while those immigrants who are prosecuted often plead guilty under extreme 

prosecutorial pressure.  Despite this lack of individual remedies for immigrants, civil rights 

lawsuits have surged seeking to enjoin ICE operations in the hope of preventing further harm to 

families, businesses, and communities.
15

  

 

Fortunately, such ICE operations are not inevitable, as these are the sole product of a 

clear shift in agency priorities and policies under the Bush administration to engage in more 

aggressive inside-the-border immigration enforcement, despite its toll on rights and human 

dignity.  Under this Administration, DHS and ICE have an opportunity to stop or significantly 

curtail these operations.  SALT believes that agency action is particularly imperative in this area 

because courts have not provided and are unlikely to provide a significant check on agency 

abuses.  Fourth Amendment doctrine has not kept up with significant developments in 

immigration enforcement that affect privacy.  Foremost, courts continue to apply flexible 

administrative Fourth Amendment doctrines to immigration enforcement even when the 

distinction between civil and criminal enforcement is impossible to draw: either most 

immigration violations are also crimes or all civil immigration violators are treated like 

criminals.  

 

1. Workplace Raids, U.S. Immigration and Customs Enforcement 
 

Since 2002, arrests from worksite enforcement have jumped more than tenfold to a total 

of 5,173 in 2008.
16

  Moreover, criminal prosecutions tied to worksite enforcement have increased 

fortyfold from only 25 in 2002 to 1,101 in 2008.  These prosecutions overwhelmingly target 

workers for aggravated identity theft and Social Security fraud, rather than prosecute employers. 
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Of the 2008 cases, 88% (966) of the criminal charges were brought against workers.  Some raids 

have devastated entire industries and affected local economies.  Additionally, some raids have 

interrupted and undermined ongoing labor and environmental investigations against employers 

brought by state and/or federal enforcement authorities.  The raids essentially shield employers 

from liability by removing the victims of labor and workplace violations from the United States. 

 

Generally, ICE has conducted the workplace raids with warrants, whether civil or 

criminal, based on investigations of a few workers for identity theft or anonymous tips of 

Immigration Reform and Control Act (IRCA) violations, combined with checks on subpoenaed 

or volunteered I-9 employee records by the employer.  E-verify relies on immigration and Social 

Security Administration databases that are notorious for inaccurate records.  The warrants 

generally contain the names of a few workers, but certainly not all workers suspected of identity 

fraud.  Despite these inaccuracies, ICE subjects every single worker, whether a citizen or not, to 

an immigration check and has arrested and charged hundreds in a single operation.  This dragnet-

like execution of warrants based on information gathered from faulty databases raises significant 

privacy issues. 

 

Recommendations on workplace raids:  
 

a. ICE should cease all workplace raids immediately.  IRCA created solely 

employer civil and criminal sanctions because its purpose was to penalize 

employers, not workers, for their reckless or intentional hiring of 

unauthorized immigrants.  The raids are not meeting this objective, as they 

have primarily targeted workers, not employers.  Moreover the raids 

interfere with the goals of other important federal workplace legislation, 

such as Federal Labor Standards Act and the Occupational Safety and 

Health Act.  ICE should identify other more effective enforcement 

methods against employers.  

 

b. At a minimum, ICE should alter the way it conducts workplace 

immigration enforcement to minimize harms to privacy and other labor 

and worker rights.  Some of these changes should include: 

 

1) A mandate that all workplace investigation be conducted with 

particularized warrants substantiated by probable cause against the 

targeted individual.  The mandate should also require that the 

execution of these warrants be only against the named individuals.  

ICE should not rely on warrants that name only a few individuals 

to target an entire workforce of hundreds of workers.  This practice 

is no different than the odious generalized warrants that inspired 

the adoption of the Fourth Amendment. 

  

2) A policy not to criminally charge workers with identity theft 

federal crimes, except in cases involving persons involved in the 

manufacturing and distribution for profit of fake or stolen 

identities.  As recognized by the Court in Flores,
17

 a fundamental 
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principle of criminal justice is its applicability to a culpable mens 

rea.  Most workers who rely on false or third-party documents to 

procure employment in the United States do not know that the 

identification belongs to another person and never intended to 

cause any harm to that person.  Yet, the Bush administration had 

been aggressively charging all persons who possess third-party 

identification with aggravated identity theft, irrespective of their 

actual knowledge.  SALT is grateful that a unanimous Supreme 

Court agreed that Congress never intended the aggravated theft 

statute to punish persons, such as undocumented workers, who by 

happenstance use third-party identification to procure jobs.  These 

workers already face the harsh civil penalty of removal for their 

unauthorized presence in the United States.  

 

3) A policy of inter-agency communication and collaboration with 

other federal or state labor and worker rights agencies to ensure 

that workplace investigations do not interfere but rather aid 

ongoing criminal or civil investigations against employers for labor 

or worker rights violations.  This communication should include a 

policy to provide immigration relief in the form of T or U visas, 

when appropriate, to workers who can assist in an investigation 

against the employer. 

    

c.    ICE should provide a prompt response to Freedom of Information 

Act (FOIA) requests for public information about workplace raids.  

 

2. “Absconder” Raids  

 

Since 2002, the National Fugitive Operations Program (NFOP), now under the auspices 

of ICE‘s Office of Detention and Removal Operations since its formation in 2003, has sought to 

apprehend and remove more than 623,000 ―absconders‖ or fugitives, a label given to persons 

who did not comply with removal orders against them.  Under the program, ICE Fugitive 

Operations Teams (FOT) operate nationwide to apprehend the absconders, including conducting 

raids in people‘s homes.  At the end of FY 2007, ICE had 75 active teams, an increase from 52 

teams in 2006.
18

  The increase in teams has also increased the number of arrests.  By the end of 

fiscal year 2007, ICE reported 30,408 FOT arrests,
19

 a number that is comparable to the total of 

30,726 arrests from the three-year period of 2003-2006.
20

  In fiscal year 2008, the number 

increased slightly to 33,200 FOT arrests.
21

   

 

These numbers, however, have not reduced the backlog of absconders, which has 

increased each fiscal year, and most recently by nearly double the number of absconder arrests, 

since the program was established.
22

  Moreover, the number of FOT arrests includes more than 

just the absconders ICE originally targeted, although those numbers are uncertain.  Some media 

report that number to be more than one-third.
23

  The numbers provided by DHS for fiscal year 

2008 suggests a number of at least twenty-five percent.
24
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 To conduct their operations, FOT teams procured administrative warrants based on 

immigration records of removal orders or from information received from law enforcement or 

other sources vaguely referred to as ―intelligent assets.‖
25

  Unfortunately, much of the 

information that forms the basis for these warrants is unreliable.  Immigration agencies have 

been notorious for atrocious record-keeping and faulty databases, including errors in removal 

orders files.  Specifically, ICE relies on the Deportable Alien Control System (DACS) database, 

first implemented by INS.  This database contains approximately 4 million records, including 1.3 

million open cases, almost half of which were ―absconder‖ records.
26

  ICE acknowledges the 

databases have limits (some estimating that only 50% of the database is accurate) and faults it 

with limiting the FOT‘s ability to do its job.
27

 

 

Recommendations on “absconder” raids:  
 

a. ICE should cease all ―absconder‖ raids immediately given the 

significant data deficiencies that form the basis for the 

administrative warrants and the absence of any judicial oversight 

of the program to contain privacy abuses.  

 

b. At a minimum, ICE should alter the way it conducts ―fugitive‖ 

immigration enforcement to minimize harms to privacy and 

traumatic experiences for families, including children, in their 

homes.  Some of these changes should include: 

 

1) No absconder enforcement should ever take place in 

people‘s homes without a warrant substantiated by 

probable cause and approved by a magistrate or judge. 

 

2) No warrant should be executed without probable cause that 

the person named in the warrant is present within.  

 

3) ICE should stop the dragnet-like execution of ―absconder‖ 

warrants and enforce the warrants only against the persons 

actually named in the warrant.  In this regard, ICE should 

stop the practice of showing up at people‘s homes in the 

early morning hours to wake them up, as well as the 

practice of asking everyone present about their immigration 

status.  

 

4) ICE should adopt a knock-and-announce policy when 

executing ―absconder‖ warrants in people‘s homes, and 

never identify themselves as police.  ICE  should also adopt 

a policy of always providing a written copy of the warrant 

to the person who opens the door.  

 

c. ICE should employ money and resources to improve the accuracy 

of the data contained in the Deportable Alien Control System 
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(DACS) database.  There is already a proposed replacement called 

ENFORCE Removals Module, which is an automated law 

enforcement information system.  DHS should study carefully the 

advisability and viability of ENFORCE before its implementation.   

 

d.   ICE should provide a prompt response to FOIA requests for public 

information about the NFOP program. 

 

3. Gang-Related Immigration Enforcement 

 

ICE initiated Operation Community Shield in March of 2005 with the original goal of 

disrupting the activities of the Mara Salvatrucha organization, also known as MS-13.
28

  ICE has 

since expanded its operations to include ―all violent gang members nationwide,‖ particularly 

those known to have gang members who are foreign born and principally Latino.
29

  As part of 

the program, ICE has developed a list of targeted gangs and gang members based on those 

proffered by state and local law enforcement officials, rather than through its own 

investigations.
30

  Thus, methods of identifying criminal street gang members and their associates 

vary in accordance with state and local practice and are not guided or constrained in any way by 

federal immigration law.
31

   

 

The INA does not contain a definition of what constitutes a ―criminal street gang,‖ nor 

does it prescribe any immigration consequence from membership in a gang, much less mere 

association with a gang or one of its members.  Although the federal criminal code does supply a 

definition of ―criminal street gangs,‖
32

 ICE does not employ this definition, nor are state law 

enforcement agencies constrained by it when providing names to ICE.  ICE then assists local law 

enforcement with the arrest and ultimate removal of the targeted gang members who are foreign 

nationals largely based on the discretion of state and local officials, which varies from place to 

place.  

 

Since its inception, ICE has reported the arrest of more than 10,000 members and 

associates of ―transnational‖ gangs operating inside the United States.
33

  In just four months in 

2008--from June to September--ICE agents made nearly 1,800 arrests as part of what the agency 

is calling a nationwide public safety ―surge.‖  The ―surge‖ operation, which ICE conducted in 

conjunction with federal, state and local law enforcement agencies, targeted alleged gang 

members and their associates in urban areas in 28 different states.  ICE also highlights that the 

OCS arrests include 4,074 persons, gang members/associates with criminal histories, while the 

rest, 6,548 or 62% have been removed solely for a civil immigration violation.
34

 

 

ICE statistics, however, are misleading and the public lacks the information necessary to 

digest them (despite FOIA requests for such information).
35

  ICE‘s headcount on gangs and their 

associates is comprised of the undefined gang member and the undefined associate, at least under 

any federal standard.  There is also no statistical differentiation between the gang member and 

the alleged associate, who could simply be a family member of the alleged gang member.  

Community groups with close ties to immigrants are speaking out against the dragnet execution 

of the OCS program, which targets non-gang members.
36

  Unfortunately, individuals arrested as 

part of OCS have been subjected to expedited removal, foreclosing the possibility of any 
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meaningful assessment of their eligibility for any relief from deportation, including asylum or 

withholding of removal.  

 

 Recommendations on gang-related enforcement:  
 

a. Cease the OCS program, at least until DHS adopts a federal 

definition of gang member and associate and implements its own 

procedures for classifying and targeting foreign nationals for OCS 

enforcement.  The definition of gang member should be consistent 

with the existing federal definition of ―criminal street gangs‖ under 

the federal criminal code.
37

  As well, only individuals with the 

requisite intent to join or to associate with ―criminal street‖ gangs 

should be treated as gang members or associates.
38

     

 

b. At a minimum, ICE should alter the way it conducts OCS 

enforcement to minimize harms to privacy and traumatic 

experiences for families, including children, in their homes.  Some 

of these changes should include: 

 

1) No OCS enforcement should ever take place without a 

warrant.  The warrant should substantiate with probable 

cause why the targeted person is a criminal gang member 

or associate. 

 

2) As with absconder raids, ICE should stop the dragnet-like 

OCS enforcement.   

 

  

3) Again, as with the absconder raids, ICE should adopt 

knock-and-announce policy when executing OCS warrants 

in people‘s homes, and never identify themselves as police; 

it should also adopt a policy of always providing a written 

copy of the warrant to the person who opens the door. 

  

4) ICE should provide a prompt response to FOIA requests for 

public information about the OCS program.  

 

4. DHS on Bus Sweeps Inside the Border   

 

The Immigration and Nationality Act of 1952 authorizes immigration agencies to set up 

checkpoints and stop traffic anywhere within 100 miles of any U.S. border. Immigration 

agencies have maintained such fixed checkpoints at strategic locations many miles from the 

Mexican border for more than 55 years.  Currently, U.S. Customs and Border Protection (CBP) 

operates at least 33 permanent traffic checkpoints along the southwest border states.
39
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The increase in the number of permanent checkpoints has also been accompanied in 

recent years with increases in the use of technologies and computers connected to national law 

enforcement databases to help identify suspects, research criminal histories, and cross check 

terrorist watch lists.
40

  Moreover, especially in the last five years, CBP has gone far beyond 

permanent checkpoints near the border by increasing surprise inspections on buses, trains, and 

ferries on routes that do not cross the border,
41

 as well as by relying on non-permanent or tactical 

checkpoints inside the border.  These tactical checkpoints, whose numbers and locations may 

change daily, generally consist of a few vehicles, portable water tanks, traffic cones and signs, 

and a mobile trailer.
42

  

 

The changes in operation of the permanent checkpoints as well as the reliance on non-

permanent or tactical checkpoints inside the border exceed the scope of the procedures the U.S. 

Supreme Court authorized in 1976 in U.S. v. Martinez-Fuerte.
43

  The Court approved fixed 

immigration checkpoints near the border for brief questioning, and even permitted that motorists 

be singled-out on the basis of ―Mexican appearance,‖ but it did so with the understanding that 

these encounters would lead to minimal intrusion – namely, the asking of that person‘s 

immigration status for purposes of immigration enforcement.  At permanent checkpoints, the 

increased use of technology against the motorists who are stopped, including criminal 

databases,
44

 significantly increases the degree of intrusion, particularly when many immigration 

violations are treated as crimes [See subpart II.D infra].   

The Court has disapproved of non-fixed checkpoints, precisely because their surprise factor 

increases the degree of privacy intrusion.
45

  

 

Recommendations on bus sweeps inside the border:  

 

a. Stop the operation of all non-permanent, tactical checkpoints.  The 

Supreme Court has long required that automobile checkpoints be 

conducted under strict procedural guidelines, including by 

providing motorists with notice, in order to minimize privacy 

intrusion.
46

  Non-permanent, tactical checkpoints are in conflict 

with U.S. Supreme Court precedent approving limited, permanent 

checkpoints because they introduce the element of surprise as a 

strategic law enforcement strategy. 

 

b. At permanent checkpoints, eliminate reliance on ―Mexican 

appearance‖ to single out motorists for a longer or second 

inspection point.  As was the case in 1976, Mexicans still represent 

the largest share of undocumented immigrants in the United States 

(about 59% of the estimated total of 11.9 million).
47

  This number, 

however, is small when compared to the number of Mexican-

Americans and other Latin Americans (who also look Mexican), 

who were either born in the United States, have been naturalized as 

citizens, or have legal immigration status.  Among U.S. residents 

of Mexican ancestry, for example, six-in-ten were born in the 

United States.
48

  Moreover, seventy percent of the 39 million 

foreign-born persons in the United States are authorized to be in 
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the country
49

 and over half of them are from Latin America.
50

  As 

well, the concentration of Latinos, including Mexican-Americans, 

tends to be higher in states, such as California, where many of 

these permanent immigration checkpoints are found.  Nearly 36% 

of the population in California is Latino, as compared to 14% 

nation-wide.  Thus, the singling-out of persons at immigration 

checkpoints based on ―Mexican appearance‖ is problematic 

principally because it is over-inclusive and perpetuates a stereotype 

that Latin Americans are in the country in violation of the 

immigration laws. 

 

c. Adopt policies at permanent checkpoints that limit the use of 

technologies only against persons over whom immigration 

authorities have reasonable suspicion or probable cause of criminal 

activity.  

 

d. DHS should request a new GAO report on immigration 

checkpoints.  The most recent government study of immigration 

checkpoints was completed in 2005,
51

 and was conducted prior to 

the addition of new border technologies and did not address the 

privacy implications of these new procedures.  

 

C. LOCAL POLICE ENFORCEMENT OF FEDERAL IMMIGRATION LAWS  

 

 Since the 9/11 attacks, local law enforcement involvement with federal immigration laws 

has surged.  Localizing immigration enforcement means that local law enforcement agencies 

assume immigration enforcement powers generally available only to ICE under the INA.  

Indeed, in some localities, local law enforcement is not only asking all persons detained and/or 

arrested during their routine police work for their immigration status, but they are, alone or in 

collaboration with ICE, executing immigration warrants or conducting raids, conducting 

immigration roadblocks, or carrying out street immigration sweeps or other more targeted 

investigations involving noncitizens for violations of federal immigration law.  To engage in this 

type of law enforcement, local law enforcement agencies either rely on express federal statutory 

authority or claim inherent powers to enforce federal immigration laws.  The legality and scope 

of these claimed powers, however, are in question.  Moreover, SALT is gravely concerned over 

the adverse implications on civil liberties flowing from these practices.  These civil liberties 

concerns include: the transference of immigration enforcement Fourth Amendment 

exceptionalism and flexible administrative enforcement tools to local law enforcement, the 

increased criminalization of immigration law in the context of few privacy protections, and racial 

profiling.  

 

To date, Congress has expressly delegated immigration enforcement powers to states 

only with respect to a limited number of criminal provisions in the INA, namely the authority to 

enforce prohibitions against transporting and harboring certain noncitizens
52

 or against re-entry 

offences.
53

  In addition, Congress conferred powers on DHS to authorize local enforcement of 

immigration laws during certain emergencies involving the mass influx of unauthorized 
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migration,
54

 and on ICE to enter into agreements, commonly referred to as 287(g) agreements, 

with local law enforcement to enforce the immigration laws.
55

  As of August 2008, ICE reported 

having 63 active Memorandum of Agreements (MOA‘s) under the 287(g) program, and to 

training more than 840 officers.
56

  Most local law enforcement agencies, however, rely on claims 

of inherent authority to enforce the federal immigration laws.  

 

A state‘s claim of inherent power is plagued, at a minimum, with lack of clarity, which is 

leading states to reach inconsistent conclusions.  The confusion in the federal law is leading to 

inconsistency in states‘ understanding of their authority to enforce civil federal immigration 

laws,
 57

 with some turning to their own state statutes to resolve the issue.
58

  

 

Only three federal district courts, the Ninth, the Tenth, and the Fifth, have weighed in on 

the specific question of whether local law enforcement possesses inherent authority to make 

arrests for immigration offenses.  A circuit split exists between the Ninth Circuit on the one 

hand, and the Fifth and Tenth Circuits on the other hand on this issue.  The Ninth Circuit 

recognizes a more limited inherent local law enforcement authority over federal immigration 

laws, restricting such power to criminal immigration violations.
59

  In contrast, the Fifth
60

 and 

Tenth Circuits
61

 recognize the same inherent power without restricting it to criminal offenses.  In 

addition, the Third Circuit recently upheld the legality of a warrantless arrest executed by local 

law enforcement for an immigration criminal violation without expressly addressing the scope of 

law enforcement‘s authority to enforce the federal immigration laws.
62

   

 

This lack of clarity on whether states can enforce civil immigration violations has been 

exacerbated by conflicting opinions issued by the Office of Legal Counsel (OLC).  In 1996, after 

the Ninth and Fifth Circuit opinions, but before the Tenth‘s, the OLC accepted the Ninth Circuit 

limits and concluded that state and local police may constitutionally detain or arrest, subject to 

state law requirements, persons who have violated criminal, but not solely civil violations under 

the INA.
63

  Post 9/11, however, the OLC issued a new opinion, retracting its earlier position and 

concluding that state and local police possess inherent authority to make arrests for both criminal 

and civil violations.
64

  A redacted version of the 2002 OLC opinion was not made public until 

July 2005, after the Second Circuit granted a FOIA request.
65

   

 

Another layer of complexity is the relationship between a state‘s arrest warrant 

requirement and the inherent authority of local law enforcement to enforce immigration laws.  

The issue is that since some state statutes authorize warrantless arrests for misdemeanors solely 

when the crime is committed in the presence of the arresting officer, warrantless arrests of 

noncitizens for federal immigration violations, whether for civil or minor crimes, would violate 

this state law.
66

  Furthermore, shaping the debate on inherent local powers to enforce federal 

immigration laws in terms of a distinction between civil and criminal violations is increasingly 

unworkable, as what were once treated as purely civil immigration violations now also result in 

criminal penalties.  There are at least forty-seven criminal provisions in the sections of federal 

immigration laws today.  Given this complexity, no law enforcement agency, whether local or 

federal, even if specialized in immigration enforcement, can realistically know whether the 

immigration enforcement they are conducting carries purely civil sanctions or also involves 

criminal penalties.    
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Moreover, the legality of the claimed inherent powers to enforce federal immigration 

laws is per se questionable.  The scope of states‘ claimed authority to enforce federal 

immigration laws is inconsistent and in direct conflict with congressional delegation of local 

immigration enforcement powers to states.  Congress has only delegated immigration 

enforcement in the narrow instances discussed above [two criminal provisions and emergency 

powers], and while 287(g) agreements significantly expand the nature and scope of local 

immigration enforcement authority, such powers are to be exercised by the terms of the statute 

solely under express agreement between ICE and the local law enforcement agency, after the 

provision of training and under ongoing oversight by ICE.
67

  

 

Unfortunately, even the execution of 287(g) agreements to date indicates deficiencies in 

training and oversight.  The most notorious example involves Phoenix Mayor Joe Arpaio‘s law 

enforcement abuses against immigrants that include the employment of private posse and other 

untrained local officers in aggressive tactics to round up Latinos in the streets or at local 

businesses to check their immigration status.  The Government Accountability Office is, in fact, 

re-evaluating the 287(g) program there based on these allegations and the initial request of 

Phoenix Mayor Phil Gordon to the House Homeland Security Committee.  

 

Under the Bush administration, ICE declined to conduct a similar investigation, 

conducting solely a routine audit of the program despite repeated complaints to the agency.  

Even if ICE possesses the political will to take a serious look at the program‘s non-compliance 

and abuses, the reality is that the agency is ill-equipped to perform this investigation.  ICE is 

already overwhelmed and cannot keep up with requests to add more 287(g) programs, because it 

cannot conduct the necessary trainings.  In response to increased interest from local law 

enforcement agencies in participating in the 287(g) program, ICE developed the ACCESS 

program to cross-designate local officers to enforce immigration law.  Although ICE is claiming 

287(g) authority for the ACCESS program,
68

 this is hardly the case if ICE fails to provide the 

necessary training and oversight required under the statute. 

 

Even assuming that ICE is provided the resources necessary to conduct proper training 

and oversight over the 287(g) program, resources alone do not solve the civil rights concerns 

accompanying local immigration enforcement.  The MOA‘s entered by ICE under the 287(g) 

program reveal that ICE is interpreting 287(g) very broadly to delegate to local law enforcement 

authorities nearly all of its broad enforcement powers under the INA.
69

  The MOA‘s differ 

greatly in terms of their nature and scope.
70

  The broadest of them take on all of ICE‘s 

powers/functions, allowing trained local law enforcement officers to enforce both civil and 

criminal immigration violations in varied investigative functions, including street sweeps and 

raids.  Other MOA‘s restrict the agreements to conduct certain types of criminal investigations 

targeting immigrants or are jailed-based programs that focus on identifying and reporting persons 

to immigration authorities who are already in detention.  This transference of federal 

immigration enforcement to local authorities is further accompanied by Fourth Amendment 

exceptions and flexible administrative enforcement tools by local law enforcement.  For instance, 

the extremely limited application of the exclusionary remedy and the flexible application of the 

consent doctrine to immigration enforcement practices risks creating a culture of aggressive local 

law enforcement powers where abuses of power occur without judicial oversight.  
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One significant civil rights concern has been the dragnet-like execution of warrants 

and/or street sweeps targeting Latinos.
71

  The increased access and use by local police of 

immigration and other federal databases could also have substantial adverse effects on privacy.  

ICE, for example, has had easy access to both civil and criminal warrants to conduct law 

enforcement by relying on information from immigrants and citizens alike contained in ever-

expanding databases over which persons retain no expectations of privacy.  Moreover, many of 

these databases, which were not intended to have a law enforcement purpose, often contain 

flawed information. [See infra Part VII].   

 

Recommendations on local police enforcement:  
 

1. DHS should issue a directive declaring the enforcement of federal 

immigration law an exclusive federal power, exercisable by states solely 

with express congressional delegation.  The lack of clarity regarding 

inherent authority to enforce immigration law has contributed to non-

uniformity in the enforcement of immigration laws across the United 

States.  Moreover, the existing judicial consensus that states can exercise 

inherent authority to enforce criminal, but not civil immigration laws, is 

unworkable given the availability of both civil/criminal sanctions for most 

immigration violations.  Furthermore, the absence of training and federal 

oversight over local enforcement of immigration law has contributed to 

civil liberties violations.  

 

2. Congressional delegation of federal immigration enforcement powers to 

states should be clearly defined and carefully monitored by DHS.  As is 

the case of INA § 287(g) agreements, their nature and scope has varied 

widely across states, and, in great part due to limited resources, monitoring 

of these agreements has been deficient.  DHS should be specific in the 

agreements about the scope and types of enforcement authorized, and 

restrict them solely to areas over which DHS can provide adequate 

training and exercise oversight, as required by statute, and to ensure 

compliance with civil liberties concerns.  Agreements that delegate all 

federal immigration enforcement powers over all types of immigration 

violations should not be authorized.  Nor should these agreements permit 

local police execution of immigration raids or street sweeps, even in 

collaboration with ICE, given the significant civil liberties concerns these 

raise.  Finally, all INA § 287(g) agreements should prohibit the checking 

of a person‘s immigration status when charges or arrest are based on a 

violation of state law until post-conviction.  A different rule could lead to 

abuses of law enforcement discretion in the decision to stop, question, 

arrest, or charge a person suspected by police of being in the country 

without status.  

 

3. DHS should cease to include civil immigration warrants in the NCIC 

databases, particularly in light of the database inaccuracies.  The inclusion 

of immigration warrants in the NCIC database is not statutorily authorized 
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and is error-prone.  Further, inclusion of immigration warrants encourages 

racial profiling against Latino drivers in the enforcement of traffic laws. 

 

4. DHS should not authorize the use of immigration civil warrants by local 

police.  These warrants are plagued with too many privacy violations, 

beginning from faulty databases to their generalized character, and 

relatedly, to their undefined scope.  Similarly, local police should be 

required to procure criminal warrants substantiated by probable cause any 

time the targeted immigrant faces the potential of criminal charges for the 

immigration violation he is suspected of committing.  

 

5. Improve public transparency over DHS-authorized immigration 

enforcement to local law enforcement.  For example, all INA § 287(g) 

agreements should be made public, and all localities with an agreement 

should be required to keep public records on the number of encounters 

conducted under agreement, especially the number of stops and arrests, the 

charges imposed, and information about any conviction or removal.  

 

D. RIGHTS FOR IMMIGRATION DETAINEES 
 

In 2008, more than 700,000 immigrants coming to the United States were detained and 

386 died.
72

  Detained immigrants are often subjected to ―harsh conditions, including inadequate 

medical care, harassment, and overcrowding.‖
73

  Over the last couple of years, the denial of 

medical attention has resulted in immigrant detainees dying in custody.
74

  Specifically, since 

2004, at least sixty-two immigrants have died in immigration custody due to inadequate or 

untimely medical care.
75

  The American Civil Liberties Union (ACLU) reported that a 34-year-

old Chinese man in custody for overstaying his visa, died in August 2008 from complications of 

cancer and a fractured spine.  The man died in custody after pleas for medical care were ignored 

for months.
76

  This is not an isolated allegation of lack of medical attention: 

 

 A 43-year-old Pakistani national waiting five months to have a specialist look at a 

painful lesion inside his mouth.  He was released after the specialist ordered a biopsy, 

which was never performed, and is still awaiting deportation.
77

 

 

 A 27-year-old Liberian national, diagnosed with schizophrenia, bounced among three 

county jails with a skin condition and dental problems that were left untreated for 

months.
78

 

 

Given the number of immigrant detainees and the number of deaths, the Administration 

should revise the regulations and policies on detention of immigrants to stop unnecessary deaths 

and suffering and to ensure that the conditions for all immigrants, with special attention to 

women and children, are humane.   

 

 

 

 



Society of American Law Teachers—SALT—Immigration Policy Recommendatons, page 16 

 

Recommendations on humane treatment of detainees: 

 

1. To stop the practice of prolonged detentions of immigrants without bail, 

the DOJ and ICE should implement regulations that: 

 

a. Require immigration judges to evaluate whether an individual 

immigrant should be released on bail.  In making this 

determination, the judge should consider whether the immigrant 

would be a danger to the community, has family ties, or has a 

special illness that warrants release.
79

  

 

b. Follow the Ninth Circuit precedent from Casas-Castrillon v. 

Department of Homeland Security.
80

  In this case, the Ninth Circuit 

held that ―the government cannot detain immigrants for months 

without giving them a hearing to determine whether their detention 

is justified.‖
81

   

 

2. Guidelines and Oversight for Detention Conditions and Treatment of 

Immigrants 

 

The new Administration should review cases of mistreatment and develop guidelines for the 

oversight of detention conditions and the treatment of detainees.   

Recommended ICE guidelines: 
 

a. Ensure oversight of detainees‘ treatment through implementation 

of guidelines for the detention and treatment of immigrant 

detainees.
82

   

 

b. Implement stringent regulations for private immigration detention 

facilities.  Privatization may play a role in the mistreatment of 

immigrants.  ―Privatization creates a huge incentive for employees 

to ensure arrests are high, detention centers are full and the 

revolving door of deportations keep spinning regardless of discrete 

facts.‖
83

 

 

c. Enact guidelines that prohibit the transfer of immigrants from 

detention facilities.
84

  The transfer of immigrant detainees results 

in prolonged custody and the interruption in legal proceedings.
85

  

In some cases, immigrants who are transferred lose access to their 

local immigration counsel, who may end up appearing 

telephonically, if they can remain on the cases at all.
86

 

 

d. Take an active role in drafting and implementing new ICE  

detention standards to be implemented in 2010.
87
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e. Implement binding regulations that include the National Detention 

Standards issued by INS in 2000 and the Detention Operations 

Manual which created thirty-eight standards.
88

  ―These standards 

prescribe, among other things, the conditions under which 

detainees receive medical care, access to telephones and legal 

materials, procedures for reporting and documenting detainee 

grievances, and the capacity and time requirements for using 

holding rooms.‖
89

   

 

Basic standards should include, 

  

1) A trained healthcare provider to administer initial medical 

screening for all immigrant detainees when they arrive at 

detention facilities. 

 

2) Facilities that maintain at least one properly functioning 

telephone for every twenty-five detainees. 

 

3) Immigration detainees‘ access to a well-lit, reasonably 

quiet law library, containing a sufficient number of 

typewriters, computers, and writing implements for a 

minimum of five hours per week. 

 

4) Permission for immigration detainees to make oral and 

written grievances, with the grievances documented in a 

Detainee Grievance log. 

 

5) No confinement of a detainee in a holding room for longer 

than twelve hours and the holding room must possess 

enough seating to accommodate the room‘s maximum 

capacity
90

 

 

6) ICE must implement internal compliance procedures to 

ensure compliance with the National Detention Standards;
91

   

 

7) DHS and ICE must ―engage in notice-and-comment rule 

making to promulgate its detention standards as 

regulations.‖
92

 

 

3. The Rights of Children in Immigration Custody 

 

Detained children are not being treated humanely when being repatriated to their home 

countries.
93

  The Office of Refugee Resettlement is charged with ensuring that immigrant and 

refugee children are treated humanely while in the United States.
94

  Immigrant and refugee 

children have experienced lack of medical treatment and attention, lack of water at Border Patrol 
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Stations, and lack of food.
95

  There are also reports of agents striking and knocking down 

children, handcuffing children, and transporting them ―like dogs in kennel-like compartments.‖
96

 

 

In the report, A Child Alone and Without Papers, the Center for Public Policy Priorities in 

Austin, Texas conducted a study on the return and repatriation of unaccompanied undocumented 

children.  They found: 

 

 There is a lack of clear policy and procedure to govern the process of removal and 

repatriation of children, which leads to highly inconsistent practices and lack of 

attention to child safety.
97

 

 

 Children experience maltreatment by U.S. immigration authorities.
98

 

 

 The current system of removal places the burden of triggering protective services on 

children.  Unaccompanied children are ill-equipped to assume this responsibility.
99

 

 

 Children are commonly denied access to a lawyer.
100

 

 

 The U.S. fails to implement international conventions, denying many children access 

to their consulate.
101

 

 

 Non-neighboring children are detained for unreasonable amounts of time.
102

 

 

 With no regulations that ensure safety, the U.S. creates unsafe transportation 

conditions for children being returned.
103

  

 

 Children are returned to unsafe conditions.
104

 

 

Based on the findings of the Center for Public Policy, SALT recommends  the 

following with regard to the rights of children in immigration custody: 

 

a. Develop comprehensive and humane policies and procedures for 

the repatriation of immigrant children.
105

 

 

b. Guarantee children within the detention system a right to 

counsel.
106

 

 

c. Guarantee that detained children will have oversight by child 

welfare experts.
107

 

 

d. Guarantee mandatory assessment and planning for children‘s safe 

return to their countries.
108

 

 

e. Guarantee transparent and consistent standards for removal and 

repatriation of children.
109
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f. Establish standardized inter-agency data collection and sharing  

regarding detained children.
110

 

 

g. Establish safe child escort protocols.
111

 

 
h. Establish and enforce safe transportation standards for children in 

detention.
112 

 

i. Return children to the port of entry nearest home.
113

 

 

j. Commit to protecting unaccompanied children through treaties and 

supporting legislation.
114

 

 

k. Coordinate with foreign authorities in referrals to repatriation 

services in country of origin.
115

 

 

l. Coordinate to prioritize most common countries of origin.
116

 

 

E. RIGHTS FOR ASYLUM SEEKERS IN THE UNITED STATES 

 

Congress has instructed the Attorney General to establish an asylum procedure that 

comports with the Constitution, ensures basic human rights, and protects and treats those who 

have been subjected to persecution with the utmost respect and human dignity.  This section will 

address current problems with asylum adjudication that may jeopardize the fairness of the 

outcomes of asylum cases and the rights of asylum seekers.   

 

1. Disparities in Asylum Grant Rulings 

 

Immigration courts are issuing inconsistent rulings on asylum cases.
117

  Immigration 

court asylum rulings vary based on an asylee‘s access to counsel, the jurisdiction in which a case 

is brought, whether or not the asylee is detained, and the gender of the immigration judge.
118

  

These inconsistencies are evidence that asylum cases are being adjudicated based on aspects that 

have nothing to do with the merits of the case.
119

  The Government Accountability Office 

recently issued a report that describes the disparities.
120

  In addition, the federal appellate courts 

are overwhelmed and backlogged as a result of poor administrative decision-making.  In 

particular, Judge Posner, a generally conservative Seventh Circuit Judge, has declared that the 

adjudication of asylum cases ―has fallen below the minimum standards of justice.‖
121

  Judge 

Posner ―noted that in 2005, forty percent of 136 opinions decided on the merits by immigration 

courts and affirmed by the Board of Immigration Appeals were reversed by the Seventh 

Circuit.‖
122

 

 

The goal is to create a system that results in consistent asylum opinions that are not 

contingent on irrelevant factors but rather recognize the individual merits of the claim.   
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Recommendations on asylum rulings: 

 

 

a. Improve Selection Criteria for Immigration and BIA Judges and 

Asylum Review Officers  

 

One cause of disparate asylum adjudications is attributable to the current selection 

process for immigration judges and asylum officers.  DHS and the Executive Office of 

Immigration Review (EOIR) have failed to adopt standards that ensure selection on the basis of 

competency, rather than ideological bent.  The Administration should subject judges to a 

rigorous selection process as they are making life or death decisions affecting asylum seekers‘ 

lives.
123

  In particular, more rigorous hiring standards for judges and asylum officers should 

ensure that a candidate:  

 

1) Is sensitive to cultural differences and likely to treat all 

parties respectfully.
124

 

 

2) Is capable of managing a large docket without becoming 

impatient.
125

 

 

3) Is predisposed to be very careful in judging the credibility 

of people who claim to be victims of trauma or torture.
126

  

 

4) Is able to produce well-reasoned decisions that take into 

account all of the evidence and arguments presented by the 

parties.
127

 

 

5) Has some degree of knowledge or experience with 

immigration law.
128

   

 

b. Develop a Comprehensive Training Program for Immigration 

Judges and Asylum Officers Once They are Hired 

 

The EOIR should adopt a comprehensive training program for the judges and identify 

judges who need additional training.
129

  The training should include: 

 

1) Units on judicial temperament that prevent judges from 

making biased statements, such as assuming that all 

persons from a certain country or nationality are lying 

when they present asylum claims after one asylum seeker 

comes before them who is not credible.
130

 

 

2) Education on the national disparities and discussion on a 

national level as to the possible causes of the disparities in 

asylum grant rates.
131
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3) Dissemination of standard practices developed by DOJ or 

DHS that adjudicators could consult in relevant cases.  

Currently, disparities result, in part, from ―individual 

judges‘ credibility determinations and the manner in which 

they run their courtroom.‖
 132

 

 

c. Resources for Immigration Judges 

 

The Administration should provide immigration courts with the resources necessary to 

enable the judges to work at the standards expected of bodies that adjudicate important cases.
133

   

 

Examples of resources include: 

 

1) Providing appointed counsel to any indigent asylum 

applicant who must defend himself in a removal proceeding 

in immigration court.
134

  People who are trying to prove 

that they are refugees within the meaning of federal law 

should not be required to compile supporting affidavits and 

make highly technical legal arguments without professional 

advocates.
135

  This is especially true when the consequence 

of losing may be deportation to countries where the 

refugees face imprisonment, torture, and death.
136

 

 

2) ―Increasing the total number of adjudicators at each level—

asylum officers, immigration judges, BIA members, and 

court of appeals judges—would have mixed effects on 

consistency.‖  Nevertheless increasing the number of 

adjudicators would allow them to spend more time on each 

individual case, ultimately resulting in more accurate 

findings of fact and consistent applications of law.  

Currently, 215 immigration judges nationwide have over 

300,000 cases, so each judge has 1,400 cases a year, 27 

cases a week or more than five each business day.
137

 

 

3) Allowing more time for each asylum case by increasing the 

number of immigration judges.
138

 

 

4) Providing court staff, which includes law clerks, 

stenographers, and interpreters.
139

 

 

2. Board of Immigration Appeals Streamlining Process 

 

 In 2006, Alberto Gonzalez implemented policies to streamline BIA appeals.
140

  These 

―streamlining‖ procedures call for allowing single-member panels to review decisions and allow 

the BIA to affirm immigration judge decisions with one-line summary affirmances without 

opinions.
141
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The streamlining process was adopted to make immigration court appeals more efficient.  

Streamlining, however, has not achieved this goal and has, in fact, altered validity of appellate 

review and transferred the workload from the BIA to the federal circuit courts.
142

  The federal 

circuit courts, especially the Second and Ninth Circuits, have experienced an increase in asylum 

cases on appeal from the Board of Immigration Appeals.
143

  Between April 2002 and September 

2005 alone, the number of petitions for review increased by more than three times the number in 

the prior three decades combined.
144

 

 

Recommendations for changes to the Bush administration’s streamlining process 

and improved appellate procedures:
 145

 

 

a. The DOJ should advise the BIA to revise their proposed 

regulations so that more than one member reviews each asylum 

appeal.
146

 

 

b. The Board should no longer use summary affirmances of asylum 

cases when the appellant has briefed the issues.
147

  If the BIA 

addressed the contentions in cases, the appeal rate to the federal 

circuit courts might decrease because appellants would have ―clear 

and complete statements of views from the Board.‖
148

 

 

c. As scholars have advocated, the Board ―should expand the size of 

the decisional unit—changing from mainly single-member BIA 

decisions to panel decisions.‖
149

 

 

d. The Board of Immigration Appeals scope of review from 

streamlining should be expanded to help with consistency.
150

  

Currently, the BIA summarily affirms immigration judge decisions 

and this leaves little to no guidance on why asylum should be 

denied.  The streamlining process denies asylum seekers due 

process rights. 

 

e. ―The Board should catch up to the Asylum Office and the 

immigration courts by keeping and publishing statistics on the 

decisions of individual members, at least in asylum cases.  If one 

member is granting asylum or remanding asylum cases at ten times 

the rate of another member, the Board itself, and the public, should 

at least be aware of the fact.‖
151

 

 

f. In order to address the streamlining process and the backlog of 

asylum cases, the Department of Justice should, at the BIA level, 

implement a similar procedure to the Second Circuit‘s non-

argument calendar.  The Second Circuit‘s non-argument calendar 

is a separate parallel track to the regular argument calendar, along 

which asylum-related cases proceed.  On this track, a panel of 
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three judges sits each week and considers twelve asylum cases a 

week.  The non-argument calendar reduced the backlog of cases.  

Thus, a similar process should be implemented at the BIA level.
152

  

 

3. Children Asylum Seekers 

 

Recommended guidelines for deciding children’s asylum claims: 

 

a. A trusted adult should be encouraged to attend the asylum 

interview with the child asylum applicant.
153

 

 

b. Asylum officers and judges deciding children‘s asylum claims, as 

well as  ICE counsel representing the government in contested 

child asylum claims, should be trained on child refugee children‘s 

issues.
154

 

 

c. Asylum officers and judges should utilize child-sensitive 

questioning when examining children on their asylum claims.
155

 

 

4. Due Process Improvements for Asylum Seekers during Hearings 

 

Currently, Department of Justice regulations bar asylum seekers from any form of relief 

if they have filed an application more than one year after their entry and if an immigration judge 

finds that they engaged in fraud in filing an asylum application.  These stringent rules deny 

asylum seekers fair due process hearings and run the risk of deporting asylees who may be 

subjected to persecution should they return to their home country.   

 

a. Fraudulent Asylum Claims 

 

In asylum cases, ―if an immigration judge makes a finding that a non-citizen has 

knowingly filed a fraudulent asylum application, then that person is permanently ineligible for 

immigration benefits.‖
156

  In 1996, Congress amended the INA to sanction any non-citizen who 

files a frivolous asylum claim by stating that the Attorney General can make a finding that the 

non-citizen is permanently ineligible for any benefits under U.S. immigration laws.
157

  This 

provision is dangerous because it could apply to asylum applicants who fear prosecution in their 

native countries and who would be forever barred from remedies without regard to whether they 

may be returned to a country where they may be persecuted.
158

 

 

The April 2007 Board of Immigration Appeals case, In re Y-L-, 24 I.&N. Dec. 151, 157-

58 (B.I.A. 2007), held that ―the government must prove that a non-citizen knowingly filed a 

frivolous asylum application by a preponderance of the evidence.‖
159

  In making this finding, the 

Board relied on 8 C.F.R. § 1240.8(d), which states that the non-citizen shall have ―the burden of 

establishing that he or she is eligible for any requested benefit or privilege and that it should be 

granted in exercise of discretion.‖
160
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As at least one commentator, E. Lea Johnston, has noted, the Board‘s reasoning is flawed 

as ―[t]he Board failed to recognize that the burden of proof must comport with asylum seekers‘ 

due process rights and neglected to conduct an analysis of what burden is compelled by the Due 

Process Clause.  Second, the Board neither squared its proposed burden with the Supreme 

Court‘s mandate that the government establish elements of removal by clear and convincing 

evidence, nor explored the implications of this mandate for what effectively amounts to a 

permanent order of removal.  Third, the Board failed to recognize that 8 C.F.R. § 1240.8(a), 

which specifies that the government must establish an alien‘s removability by clear and 

convincing evidence, provides a more relevant regulatory template for frivolousness 

determinations than § 1240.8(d), governing relief from removal and mandatory grounds for 

denial of relief.‖
161

 

 

Recommended guidelines to ensure that asylum seekers are guaranteed due process 

rights in their hearings as they relate to fraudulent asylum applications, as posed by 

Professor Johnston: 

  

1) ―When a liberty interest, such as removal, is implicated, the 

Attorney General should apply a higher burden of proof, 

such as clear and convincing evidence standard.‖
162

   

 

2) The evidence to be considered when evaluating whether a 

non-citizen filed a fraudulent asylum claims should include 

any forged documents relied upon by the government. 

 

3) Immigration judges should not be able to rely on past cases 

and trends from particular countries where an unrelated 

immigrant from a particular country has submitted 

fraudulent documents. 

 

4) The immigration judge should only consider testimonial 

evidence that directly contradicts a material, intentionally 

false statement in an asylum application. 

 

5) The findings of demeanor should be barred in making a 

finding of fraudulence. 

 

The implementation of a due process standard with proper consideration of the preceding 

evidence would be a step towards ensuring that non-citizens are not unjustly found to have filed 

a frivolous asylum claim and run the risk of being deported to a country where they may be 

persecuted.  

 

b. One-Year Bar Regulations 

 

Under the one-year bar regulations, asylum seekers who filed late applications run the 

risk of being deported and subjected to persecution.  The result is often that spouses and children 

are stranded in dangerous situations, because the principal asylum seeker‘s asylum claim was 
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time-barred, and lesser forms of protection that do not carry family unification were granted 

instead. The one-year bar to filing asylum applications constitutes a significant hurdle for 

meritorious petitions by persons who were unaware of their right to file for asylum relief.  In 

1996, Congress passed the Illegal Immigration Reform and Immigrant Responsibility Act, under 

which all asylum applicants must apply within one year of entering the United States.
163

  

Pursuant to I.N.A. § 208(a)(2)(B), asylum applicants must show ―by clear and convincing 

evidence that the application has been filed within one year after the date of the [applicant‘s] 

arrival in the United States.‖
164

  Asylum applicants may be eligible for waiver of the one-year 

deadline if they can show that there are extraordinary circumstances that delayed the filing of 

their application or if there are changed personal circumstances.  The application must be filed 

within a reasonable period of time after the changed circumstances.
165

 

 

The one-year bar strips federal circuit courts of their jurisdiction to review claims.  This 

has resulted in only two published BIA decisions on the one-year bar.  When a case is denied at 

the asylum office level, it is referred to immigration court, which unnecessarily wastes time and 

causes further inefficiencies.
166

  The one-year bar causes asylees to be returned to countries 

where they fear or may be subjected to persecution.
167

  Under the one-year bar regulation, 

numerous immigration judges have found asylum applicants eligible for relief, but had to deny 

them asylum because of the one-year bar.
168

   

 

Recommended alternative procedures to the one-year bar: 

 

In order to prevent the deportation of asylum seekers with valid claims, the Attorney 

General should equalize the standards in evaluating asylum claims by considering the same 

factors that DHS‘s Asylum Offices considers.  

 

Thus, it should do the following: 

 

1) Consider the effect post-traumatic stress disorder may have 

on a non-citizen‘s ability to apply for relief within the one-

year deadline.
169

 

 

2) Mandate a ―flexible and inclusive‖ approach to evaluating 

exceptions to the one-year bar.
170

  

 

3) Provide that clear and convincing evidence must support an 

allegation of failure to comply with one-year bar.
171

  

 

4) Consider more expansive circumstances in which 

extraordinary circumstances may be applied, which shall 

include severe family or spousal opposition, extreme 

isolation, profound language barriers, and profound 

difficulties in cultural acclimatization, and whether 

circumstances have changed in the applicant‘s home.
172
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5) Provide the standard in determining whether the duration of 

time between the changed extraordinary circumstance and 

the filing is ―reasonable.‖
173

  This reasonableness includes 

―germane facts [including] the applicant‘s education and 

legal sophistication, the time it took to obtain legal 

assistance, any effects of persecution or illness, the date the 

applicant took notice of the changed circumstance, and any 

other relevant factors.‖
174

 

 

6) Define reasonableness and amend DOJ‘s position that 

waiting longer than six months is presumptively 

unreasonable.
175

 

 

5. Terrorist Exception in Asylum Cases 

 

Under the Immigration and Nationality Act § 212(a)(3)(B), 8 U.S.C. § 1182(a)(3)(B), 

asylum seekers are barred from being granted asylum if the asylum seeker affords material 

support to a terrorist organization.
176

   Many asylum seekers are incorrectly classified as 

providing support to terrorist organizations or participating in terrorist activity.  The ―terrorist‖ 

provision ―unduly assigns significant national security duties to immigration judges without 

providing them meaningful resources.‖
177

  It also encourages racial profiling of certain 

nationalities that may be deemed to be associated with terrorist activity.
178

 

 

The Attorney General currently has the power ―to certify an alien as a terrorist if he 

reasonably believes that the person falls under any of the exclusionary grounds contained in 

section 212(a)(3)(B) of the INA.‖
179

  Immigration judges, however, do not have the resources to 

make a determination if an asylum applicant falls under the terrorist or material support 

provisions. 

 

Recommendations for terrorist exception in asylum cases: 

 

The Department of Homeland Security should implement narrow regulations that target 

specific terrorist activity so that INA § 212(a)(3)(B) is not construed over-broadly, preventing 

persecuted asylum seekers from being granted asylum.  In addition, the Attorney General should 

reassign some of the adjudicative duties from immigration judges in terrorism cases.
180

   

 

Specifically, the Secretary of the DHS and the Attorney General should take the 

following steps: 

 

a. Establish a specialized court, perhaps the already-created Alien 

Terrorist Removal Court, so that those cases having to do with 

terrorism are assigned to a more specific authoritative body or 

person that is specially trained to answer sensitive questions 

related to terrorism.
181
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b. Keep the applications for asylum filed by those suspected of ties 

with terrorism under seal to protect the privacy of the person 

accused of terrorist connections and for national security 

reasons.
182

 

 

c. Provide some type of in camera review of protected evidence by 

the judge prior to DHS going forward with the allegation that an 

asylum seeker is a suspected terrorist, to protect the person 

suspected of terrorist activity, and also to better protect national 

security. 

 

d. ―[I]nclude[in the application] such details as the identity and 

location of the alien being subjected to the process, and a statement 

of facts establishing ‗probable cause‘ that ‗the alien is being 

subjected to the process, and a statement of facts establishing 

‗probable cause‘ that ‗the alien is an alien terrorist‘ and that 

subjecting him to the ordinary Title II removal process would pose 

a national security threat.‖
183

 

 

e. Provide that counsel who represent asylees suspected of terrorist 

activity go through a special security clearance to ensure 

confidentiality of the proceedings.
184

  

 

f. Provide asylees subjected to this proceeding the right to appeal the 

special court‘s determinations.
185

 

 

6. Credibility Determinations in Asylum Cases 

 

When the REAL ID Act of 2005 was passed, it gave immigration judges the ability to 

deny an asylum-seeker‘s application based on factors that are not connected to the asylum claim.  

This was a modification from the INS‘s Guidelines that stated ―[m]inor inconsistencies, 

misrepresentations, or concealment in a claim should not lead to a finding of incredibility where 

the inconsistency, misrepresentation, or concealment is not material to the claim.‖
186

  The REAL 

ID changes make it even more likely that credibility determinations will be abused.   

 

Recommendations for credibility determinations in asylum cases: 

 

The Attorney General should implement regulations that clarify how immigration judges 

make credibility determinations to safeguard against improper credibility determinations.   

 

Specifically, the regulations should include the following: 

 

a. Incorporate alternative dispute resolution techniques in 

adjudicating asylum claims.
187
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b. Reform the immigration hearing to include specialized 

adjudicators where the judge is re-positioned as a neutral 

evaluator.
188

  

 

c. Require immigration judges to issue reasoned and written 

opinions.
189

  

 

d. Provide court-appointed interpreters and counsel to an asylum-

seeker when deemed necessary after an early neutral evaluation.
190

 

 

e. Provide information to adjudicators on the psychological 

symptoms that may affect an asylum-seeker‘s credibility. 

 

f. Incorporate settlement proceedings after the BIA issues its 

decision, but before a final order is issued by the agency.
191

 

 

g. Give special consideration to evaluation of female asylum seekers‘ 

credibility.  DOJ should issue gender guidelines to immigration 

judges, similar to the 1995 INS Gender Memorandum to asylum 

officers,
192

 and   should ensure that asylum officers and 

immigration judges,  

 

1) Are trained to take into account the woman‘s cultural and 

psychological background.
193

  

 

2) Are trained on the cultures of the asylum applicants and the 

proper interviewing techniques so that they can ―create an 

environment in which women asylum seekers could speak 

more freely about their experiences.‖
194

   

 

7. Matter of R- A- and Gender Asylum Guidelines 

 

The Administration needs to clarify at the agency-level how asylum officers, immigration 

judges and the Board of Immigration Appeals should handle asylum claims arising out of 

domestic violence under the social group category and gender asylum claims. 

 

a. Matter of R-A- 

 

Matter of R-A-, which addresses domestic violence asylum claims, has been pending 

before the Board of Immigration Appeals since 2001.
195

  Matter of R-A- involves ―the claim of 

Rodi Alvarado, who fled Guatemala after suffering more than a decade of brutal domestic 

violence in a situation where neither the police nor the courts responded to her pleas for 

protection.‖
196

   

Recommendations on domestic violence asylum cases: 
 The Administration should take immediate action to adopt pending Guidelines on 

social group domestic violence asylum claims.   
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 In order to resolve Matter of R-A- and other pending cases, the Department of 

Justice, Attorney General should, 

1) Certify the regulations that have been pending since 2000.  The 

regulations are favorable for gender asylum claims and would be 

consistent with the United Nations High Commissioner for 

Refugees and countries, including Canada, the United Kingdom, 

Australia, and New Zealand which have recognized domestic 

violence as a legitimate basis for refugee protection.
197

   

 

2) Implement new regulations and clarify the social visibility 

requirement making it unnecessary for an asylum social group 

claim.
198

 

 

3) Return to Matter of Acosta‘s immutable and fundamental 

requirement and to the United Nations Human Rights analysis.
199

 

 

4) Halt the BIA‘s decision of Matter of R-A- until the proposed 

regulations are finalized.  On September 25, 2008, then-Attorney 

General Mukasey certified Matter of R-A- to himself and issued a 

decision ordering the BIA to reconsider it, removing the 

requirement that the BIA await the issuance of proposed 

regulations.
200

  This means that the BIA can immediately begin to 

consider this decision, as well as many others that had been on 

hold waiting a BIA decision in Matter of R-A-.
201

   

 

5) Support legislation to change the social visibility requirement for 

gender asylum guidelines.
202

 

 

b. Gender Asylum Claims 

 

In addition to the substantive law of gender asylum claims, procedural regulations are 

needed to respond to gender-related asylum claims.   

 

Recommendations on gender-related asylum claims: 

 

1) Make available female investigators and interpreters to 

handle the asylum applicants who claim persecution based 

on gender.
203

  

 

2) Train interviewers and immigration judges in gender 

sensitivity.
204

  

 

3) Make interviewers and immigration judges aware of the 

cultural differences in the country from which the asylum 

applicant has fled. This change could help prevent 
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misunderstandings due to incorrect translations and could 

induce more women to share their stories, despite their fear, 

shame, and embarrassment.
205

 

 

4) Make regulations that clarify that gender should be 

recognized as a category that squarely falls within the 

social group category.
206

 

 

8. Video Conferencing in Asylum Cases 

 

Video teleconferencing has been used as a means of reducing the backlog in asylum 

cases, as authorized by Congress under 8 U.S.C. § 1229a (b)(2)(A)(iii)(2006).
207

  In his article, 

Effective Processing or Assembly Line Justice the Use of Teleconferencing in Asylum Removal 

Hearings, Edward M. Walsh demonstrated that, based on over 500,000 asylum cases, the 

likelihood of denial of an asylum application ―roughly doubles to a statistically significant 

degree‖ when video teleconferencing is used.
208

  

 

Recommendation on videoconferencing in asylum cases: 

 

The Administration should stop using video teleconferencing in asylum cases.  The 

benefit of expediency ignores our obligation to shelter those legitimately seeking protection 

within our borders. 

 

9. Regulations on Female Genital Cutting Cases 

 

There is currently confusion in immigration courts, the Board of Immigration Appeals, 

and federal courts as to how female genital cutting (FGC) cases should be handled.   The main 

case on FGC is Matter of Kasinga.
209

  In Matter of Kasinga, the Board of Immigration Appeals 

held that FGC constituted a future asylum claim.  The BIA held that Kasinga was persecuted on 

account of her particular social group, ―young women of the Tchamba-Kusuntu tribe who have 

not had FGC, as practiced by that tribe, and who oppose the practice.‖   

 

After Kasinga, a federal circuit split arose around FGC cases.
210

  Three different 

positions on FGC have been adopted by the federal circuit courts: (1) female genital mutilation is 

a singular harm that cannot be repeated, and thus a claim of past persecution, which requires the 

possibility of future persecution, and fails for lack of a future harm; (2) FGC is an on-going 

infliction that continues to harm the claimant for the rest of her life, hereby inherently existing as 

future and past persecution; and (3) FGC is one of many interconnected harms that affect a 

claimant in the past and future.
211

   

 

More recently, the Board of Immigration Appeal, in Matter of A-T-, reversed a prior 

Board decision rejecting ―a claim for withholding of removal by a woman who had previously 

been subjected to female genital mutilation, reasoning that because her genitalia already had 

been mutilated she had no basis to fear future persecution if returned to her home country.‖
212
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Recommendations on FGC cases: 

 

In order to remedy the confusion in FGC cases, DOJ should implement FGC regulations 

to guide asylum officers, immigration courts, the Board of Immigration Appeals, and federal 

circuit courts.   

 

  Specifically, DOJ and DHS should, 

 

a. Implement FGC regulations to guide asylum officers, immigration 

courts, the Board of Immigration Appeals, and federal circuit 

courts.
 213

   

 

b. Clarify that regardless of whether an asylum applicant has been 

subjected to FGC or will be subjected to FGC, she has an asylum 

claim that should be evaluated.
214

 

 

c. Implement a regulation that overturns the principle that ―an FGC-

based asylum claim only succeeds if a woman has yet to be 

mutilated, if the persecution is in the future, and if she is still 

resisting the harm.‖
215

   

 

d. Implement regulations that conceptualize FGC claims as political 

persecution.
216

  In most FGC cases, women have expressed 

opposition to FGC practices.
217

  ―A woman‘s opposition to FGC, 

as well as her resistance to social control, means mutilating her 

against her will and qualifies as political persecution.‖
218

   

 

e. Implement regulations that conceptualize FGC cases similarly to 

sterilization and forced abortion forms of political persecution.
219

 

 

SALT recommends that the Administration adopt these changes because to recognize 

―FGC as warranting protection under asylum law acknowledges that both women who have been 

subjected to FGC and have a future fear of being subjected to FGC are a part of a larger societal 

systemic problem in their countries which subjects them to ‗physical, emotional, economic, or 

forms of ostracism or retaliation‘ because of their opposition to the practice of FGC.‖
220

 

  

10. Guidelines for Granting Parole in Mandatory Detention Cases 

 

Modifying the parole regulations for the mandatory detention provisions for asylum 

seekers would have the effect of deterring asylum seekers from seeking relief.
221

  ―The time 

asylum seekers spend in detention facilities, which include criminal jails, ranges from several 

months to several years.‖
222

  Congress has provided that the Attorney General, acting through 

DHS, may provide parole in limited situations.‖
223

  Presently parole decisions are made ―without 

reference to formal administrative guidelines and follow vague regulations.‖
224
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 Recommended guidelines for mandatory detention cases: 

 

 

a. Modify the mandatory detention regulations and implement the 

least restrictive methods for monitoring asylum seekers pending 

adjudication of their asylum claims.
225

   

 

b. Implement consistent and clear defensive asylum and parole 

procedures.  

 

c. Increase the thoroughness of credible fear determinations.  

 

d. Provide detention alternatives for asylum seekers.  In addition, if 

the ―Department of Homeland Security determines that an asylum 

seeker must be monitored, then DHS should use alternatives to 

detention, reserving detention as a last resort.  Many alternatives 

are viable and some are ready to be immediately implemented.‖
226

 

 

e. Train asylum officers on standards when going through the 

credible fear interviewing process.
227

   

 

f. Implement procedures, which include monitoring asylum seekers 

who have been released on parole.  If asylum officers are trained in 

conducting credible fear asylum interviews, this may provide more 

formality, which may give the courts increased justification for 

granting an asylum seeker parole.
 228

 

 

g. Provide process whereby denials of parole and asylum can be 

reviewed.
229

 

 

h. Implement guidelines for ICE to enforce clear and consistent 

parole procedures.
230

   

 

11. Guidelines for Gang-Related Asylum Claims 

 

The Administration should develop guidelines for asylum officers and immigration 

judges evaluating gang-related asylum claims.  One of the misconceptions about gang-related 

asylum claims is that gang members with criminal histories will be eligible to stay in the United 

States.  This belief is false because aggravated felons, as defined under 8 U.S.C. § 1101(a)(43), 

are not eligible for asylum relief and are deportable.
231

 

 

Generally, there are two categories of gang-related asylum seekers:  (1) those who were 

formerly involved in a gang and will be persecuted for leaving the gang by their former rival 

gang members if they return to their country; and (2) those who were not personally involved in 

gangs but have family members who are, or live in areas where they are unable to avoid gangs, 

and have fled their home country due to persecution by the gangs and fear for their lives.
 232  

 The 
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vast majority of gang members who are seeking asylum are children.  Children who are returned 

to their home countries are likely to be subjected to persecution.   

 

The Washington Office on Latin America (WOLA) authored a 2008 report on Central 

American Gang-Related asylum claims.
233

  This report documents the persecution of gang 

members who are returned to their home countries and their respective government‘s inability to 

control gang-related violence.  Examples of the treatment of gang members who feared returning 

to their countries include: 

 

 Edgar Chocoy, who was denied asylum in 2004when he was only 16.  He was 

deported to Guatemala and gunned down 17 days later.
234

 

 

 Jose Hernandez, a 19-year-old currently living in a shelter. Hernandez left El 

Salvador in 2004 after a close friend was gunned down in his hometown of 

Yayantique.  Both Hernandez and his friend had been resisting entreaties to join MS-

13.  A few days later, several tattooed gang members grabbed Hernandez on the 

street, held a knife against his stomach, and warned him to join ―or you'll end up like 

your friend.‖
235

 

 

 Recommendation for guidelines addressing gang-related asylum claims: 

 

1. Guidelines should acknowledge that maltreatment of people by 

criminal gangs warrants protection under asylum law and, in some 

cases, the Convention Against Torture (CAT).
236

    

 

2. The BIA should establish precedential decisions addressing asylum 

cases dealing with gang-related issues as guidance for immigration 

judges.
237

 

 

 

F. IDEOLOGICAL EXCLUSION OF IMMIGRANTS  

 

Over the last eight years, the Departments of State and Homeland Security revived the 

practice of ―ideological exclusion,‖ refusing visas to foreign scholars, writers, artists, and 

activists not on the basis of their actions, but on the basis of their ideas, political views, and 

associations.  As a result of this practice, dozens of prominent intellectuals were barred from 

assuming teaching posts at U.S. universities, fulfilling speaking engagements with U.S. 

audiences, and attending academic conferences.  Many of those barred from the United States 

were vocal critics of U.S. foreign policy.   

 

Ideological exclusion is a practice that history had discredited long before the Bush 

administration.  During the Cold War, the United States used the ideological exclusion 

provisions of the McCarran-Walter Act to bar, among others, Colombian novelist Gabriel García 

Márquez, Palestinian poet Mahmoud Darwish, Chilean poet Pablo Neruda, Italian playwright 

Dario Fo, British novelist Doris Lessing, and Canadian writer and environmentalist Farley 

Mowat.  Those exclusions came to be seen as an embarrassment to the country, and virtually no 
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one proposes now that those exclusions served the national interest.  History will judge the 

ideological exclusions of the last eight years in the same way.  Such exclusions are ineffective as 

a matter of security policy, and they are inconsistent with the ideals that make this country worth 

defending. 

 

SALT references the ACLU’s recommendations on this issue and urges the 

Administration to end the practice of ideological exclusion.  A policy on ideological 

exclusion of immigrants should include the following:  

 

1. Considers applications for admission to the United States on the basis of 

their actions rather than their political beliefs and associations.  

 

2. Grants waivers of inadmissibility to foreign scholars, writers, artists, and 

activists who are deemed inadmissible under the Immigration and 

Nationality Act, except where articulated national security interests 

unrelated to the applicant‘s political beliefs or associations make waiver 

inappropriate.  

 

3. Revisits the cases of prominent foreign scholars, writers, artists, and 

activists who have been refused visas over the last eight years.  These 

cases include:  

 

 Iñaki Egaña.  Mr. Egaña is a respected historian and writer from 

the Basque region of Spain.  In March 2006, Mr. Egaña traveled to 

the United States to conduct research for a book about Basque 

author Mario Salegi, who was a target of McCarthyism during the 

1950s.  Upon disembarking the plane, however, Mr. Egaña and his 

children were interrogated, detained for 24 hours, and forced to 

return to Madrid.  The government has provided no explanation for 

Mr. Egaña‘s exclusion.   

 

 Haluk Gerger.  Professor Gerger is a Turkish sociologist and 

journalist.  He was jailed by Turkey in the 1990s for his writing 

about Turkey‘s Kurds.  Twice during that time, in its 1994 and 

1995 Country Reports on Human Rights, the U.S. State 

Department cited Professor Gerger‘s treatment as an example of 

the misuse of antiterrorism legislation to stifle freedom of 

expression.  In 1999, when Gerger was on trial again for his 

writings, the U.S. issued Professor Gerger and his wife 10-year 

multiple entry visas.  In October 2002, however, when Professor 

Gerger and his wife arrived at Newark airport, border officials 

informed them that the State Department had cancelled their visas.  

The government has provided no explanation for Professor 

Gerger‘s exclusion. 

 



Society of American Law Teachers—SALT—Immigration Policy Recommendatons, page 35 

 

 Adam Habib.  Professor Habib, a South African national, is a 

prominent human rights activist and public intellectual.  Although 

he earned his Ph.D. in the United States, when he attempted to visit 

the United States in October 2006 for professional meetings, he 

was interrogated for seven hours at the border and then told that his 

visa had been revoked.  After U.S. organizations filed suit to 

challenge his exclusion, the government notified Professor Habib 

that he had been denied entry on terrorism-related grounds, but the 

government still has not informed him of the specific legal or 

factual basis for its decision.  We believe that Professor Habib has 

been excluded not because of any connection to terrorism but 

because of his political activism.
238

 

  

  Riyadh Lafta.  Dr. Lafta, an Iraqi national, is Professor of 

Medicine at Baghdad‘s Mustansiriyah University.  In the fall of 

2006, Dr. Lafta applied for a U.S. visa in order to attend a speaking 

engagement at the University of Washington, which was to take 

place in April 2007.  His visa application was denied.  Although 

the government stated that the denial was the result of a 

―miscommunication,‖ the circumstances strongly suggest that Dr. 

Lafta was refused a visa because of conclusions he had drawn in a 

2006 article regarding the number of civilian casualties in Iraq.  

 

 Tariq Ramadan.  Professor Ramadan, a Swiss national, is a 

professor at the University of Oxford and, in the words of Time 

magazine, ―the leading Islamic thinker among Europe‘s second- 

and third-generation Muslim immigrants.‖  In 2004, he was offered 

a teaching position at the University of Notre Dame; only days 

before he was to begin teaching, however, he was told that his visa 

had been revoked under a provision that renders inadmissible 

anyone who has ―endorse[d] or espouse[d]‖ terrorism.  After U.S. 

groups filed suit, the government abandoned the accusation that 

Professor Ramadan had endorsed terrorism.  It continues to 

exclude him now, however, under the INA‘s ―material support‖ 

provisions.  We believe that the material support provisions do not 

apply to Professor Ramadan and that he has been excluded not 

because of his donations but due to his vocal criticism of U.S. 

foreign policy.
239 

 

 

 Rafael de Jesus Gallego Romero.  Father Gallego is a parish priest 

from the village of Tiquisio in North-Central Colombia, where he 

ministers to miners and peasants, facilitates community support 

initiatives, and runs a local radio station.  Father Gallego is also a 

vocal critic of government-supported paramilitary units acting on 

behalf of multinational mining corporations.  In the fall of 2008, 

Father Gallego received invitations to travel to the United States to 
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address church groups, Colombian immigrant organizations, and 

radio stations.  The U.S. government simply failed to adjudicate 

the visa.  Father Gallego eventually learned from a friend with 

close ties to the American Embassy that his visa was going to be 

denied ―for national security reasons,‖ but he has never received a 

formal notification that his visa was adjudicated, let alone an 

explanation of the grounds on which it was denied. 

 

 Dora María Téllez.  Professor Téllez was a leading figure in 

Nicaragua‘s revolution against the brutal Somoza regime, and has 

served in her country as a government minister, political activist, 

and professor.  She has also been a vocal critic of U.S. foreign 

policy.  In 2004, she was appointed as a Robert F. Kennedy 

visiting professor in Latin American Studies at Harvard‘s Divinity 

School and Rockefeller Center for Latin American Studies.  When 

Professor Téllez attempted to enroll at a language class in 

California in preparation for that post, however, her student visa 

was denied on the ground that she had previously engaged in 

terrorist acts, despite the fact that she had been granted visas to 

enter the United States in the past.    
 

G. IMMIGRANT LABOR ISSUES  

 

1. Recommended principles:   
 

Two principles should underlie the Administration‘s policy on immigrants in the 

American workplace:  
 

a. Immigration rules, labor rights for all workers, and trade-

investment policy toward countries of origin are three related and 

interactive strands, all of which must be addressed in a coordinated 

way to address the immigration issue effectively. 
 

b. Protecting workplace rights for immigrant workers also protects 

American workers. 
 

The electorate must know that the Administration genuinely aims to protect the rights of 

all laborers within its borders. The ability to protect jobs while also protecting rights is connected 

to global labor rights, which the Administration should aggressively seek to improve, both as a 

human rights issue and as a way to protect American workers.  
 

2. Foreign Immigrant Labor and Employment  
 

The issue of illegal entry and unauthorized work could be addressed by partnering with 

countries of origin to ensure a living wage to more of their working class citizens, and by 

providing more opportunities for safe and dignified legal work in the United States. 
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Poverty reduction has been a consistent feature of American foreign policy toward the 

global South.  Relative to the practices of other industrialized countries, however, American 

efforts to reduce poverty in migrant-sending countries have been limited compared with the size 

of our economy.  The United States is the world's largest contributor of overseas development 

assistance in absolute terms ($15.7 billion in 2003), but the smallest among developed countries 

as a percentage of its gross domestic product (GDP) (0.14% in 2003).  The United Nations 

(U.N.) target for development aid is 0.7% of GDP; currently, only five countries (with Norway 

in the lead with 0.92% of GDP) achieve this benchmark. 
 

The international community has worked hard to create institutions to broker managed 

migration arrangements and to elaborate international guidelines for the appropriate treatment of 

migrant workers.  However, the United States has blown hot and cold on the standards, 

participating in treaty negotiations then refusing to move forward on ratification. The United 

States has also consistently opposed efforts to create an ongoing international forum for 

cooperation on immigration policy.  We would garner significant cooperation from countries of 

origin by encouraging and participating in these efforts. 
 

Recommendations on foreign policies affecting immigrant labor and employment:  

 

a. Achieve the target of devoting 0.7 % of Gross Domestic Product 

(―GDP‖) to overseas development assistance. 

 

b. Support multilateral poverty reduction goal-setting, in processes 

such as the Financing for Development Conference in the United 

Nations. 

 

c. Develop independent and reliable estimates of poverty around the 

world. 

 

d. Lead multilateral efforts to define and adopt a systematic approach 

to ―odious debts,‖ and prevent their future occurrence. 

 

e. Pursue a rule-based framework to deal with sovereign debts that 

upholds principles of equitable burden-sharing among all creditors 

and independence from creditors and debtors, and ensures 

predictable and orderly workouts for deeply indebted countries. 

 

f. Focus aid spending on debt relief and targeted poverty reduction 

rather than on drug interdiction and espionage. 

 

g. Seek to connect trade liberalization and poverty reduction, 

distinguishing between trade liberalization and improvement in 

trade performance. 

 

h. Ensure that U.S. trade policy on agriculture respects the needs for 

food security and sustainable agriculture in other countries. 

 

http://en.wikipedia.org/wiki/United_States
http://en.wikipedia.org/wiki/Norway
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i. Adopt a more flexible approach in the negotiation of trade 

agreements that factors in the needs of specific partners on a case-

by-case basis, rather than the currently inflexible one-size-fits-all 

model. 

 

j. Review foreign investment policy on the assumption that it does 

not automatically generate advantages for the economy where it 

operates. 

 

k. Support compatibility between U.S. investment agreements, and 

U.S. policy towards U.S. companies investing abroad, with 

policies and regulations by host governments. 

 

l. Support international cooperation measures for developing 

countries that wish to raise taxes and shore up their tax bases. 

 

m. Seek to strengthen measures against capital flight, tax evasion, and 

off-shore centers. 

 

n. Support measures to prevent transfer-pricing practices by 

transnational companies. 

 

o. Support upgrading the UN Expert Group for Intergovernmental 

Cooperation on Tax Matters.  
 

p. Explore opportunities for blue-collar labor migration management 

through regional cooperation, expanding legal entry avenues for 

foreign labor. 
 

q. Work with countries of origin, and increase monitoring, to enforce 

protections in recruitment, travel and work by temporary workers. 

 

r. Seek ratification of the International Labour Organization (ILO) 

Migrant Worker Conventions, 97 and 143. 
 

s. Sign the International Convention on the Protection of the Rights 

of all Migrant Workers and Members of their Families. 

 

t. Cooperate with the North American Agreement on Labor 

Cooperation (NAALC) on domestic implementation of decisions. 
 

u. Explore adding or strengthening labor provisions in existing trade 

agreements. 
 

3. Domestic Immigrant Labor and Employment  
 

 Immigrant workers are heavily over-represented in the most dangerous industries in the 

United States, for example, in construction and agriculture.  They are also disproportionately 
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represented in occupations that are traditionally difficult to access and organize, such as 

housekeeping, childcare, and eldercare.  In addition to language barriers that make it more 

difficult for many immigrant workers to monitor their own working conditions and equal pay, an 

estimated 7.2 million immigrants working in the United States currently lack work authorization 

papers.  Consequently, they are fearful of deportation and become even more vulnerable to 

exploitation.   

 

 Moreover, the government‘s response to the vulnerability of immigrant workers has been 

to decrease their legal rights and scale back enforcement of the rights that remain.  For example, 

according to Farmworker Justice, ―the U.S. Department of Agriculture has failed to be a positive 

force in the efforts of migrant and seasonal farmworkers to improve their wages and working 

conditions‖.  While there are research efforts and some programs, including rural housing, and 

research efforts that benefit farmworkers substantially, overall the agency has been part of 

farmworkers‘ problems, not the solution.  The new Secretary of Agriculture and high-level 

deputies should forge a new direction.‖
 240

 

 

Recommendations on domestic immigrant labor and employment: 
 

a. Create effective partnerships with civil rights and immigrants‘ 

rights communities in addition to labor organizations to provide 

training on health, safety, and workplace rights to immigrant 

workers, and initiate action or intervene in cases where employers 

or others are abusing immigrants in violation of federal laws. 
 

b. Develop criteria for employment in immigration agencies that 

emphasize skills officials need to reach low-income and immigrant 

workers. 
 

c. Limit the damage to worker protection resulting from Hoffman 

Plastic Compounds
241

 (by reviewing agency practices). 
 

d. Require federal labor law enforcement agencies to maintain 

confidentiality of information about workers‘ immigration statuses. 
 

e. Litigate  for or support the workers who litigate equal workplace 

rights for unauthorized immigrant workers and farm workers. 
 

f. Communicate with farm worker advocates about their concerns.  In 

particular, the USDA should work with farm worker advocates and 

consider those concerns in forming its position on other agencies‘ 

proposed regulations. 

 

g. Require the  coordinator for labor affairs in the Office of the Chief 

Economist to be responsible for ensuring fairness in the agency‘s 

approach and reaching out to farm worker organizations on a 

regular basis.   
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h. Propose a federal budget that appropriates funds for pesticides 

studies and contracts with the National Cancer Institute for the 

research included in the 2008 Farm Bill. 

 

i. Support the continuation and expansion of the DOL National 

Agricultural Workers Survey, the single best source of 

demographic and economic data on farm workers.  

 

j. Initiate efforts to foster a constructive dialogue between farm 

workers and agribusiness to promote a stable farm labor force.  

These efforts should include modernization of labor practices, 

support for state and federal enforcement of wage-hour, pesticide-

safety and other laws, improved wages and working conditions, 

and reasonable efforts to increase productivity.    

 

k. Include farm workers and the fair treatment of farm workers as an 

integral part of the USDA participation in the National Fruit and 

Vegetable Alliance campaign.  Government funding should not 

promote the sale of produce that is tainted by labor abuses. 
 

4. Social Security  
 

The No-Match regulations have converted the Social Security Administration (SSA) from 

its mission of providing benefits into an agent of DHS.  Under this current system, even workers 

with legal work authorization may face discrimination or inaccurate determinations about their 

immigration status by employers using faulty databases to research prospective employees.  The 

Administration must take a number of crucial steps to diminish the gratuitous harm inflicted on 

employers and workers under this system.   

 

Recommendations on social security issues: 
a. Rescind Final Rule 8 CFR Part 274a (ICE 2377-06; DHS Docket 

No. ICEB-2006-0004): Safe-Harbor Procedures for Employers 

Who Receive No-Match Letter. 

 

b. Withdraw the Supplemental Proposed Rule published on March 26, 

2008, Docket number ICEB-2006-004 (changing Department‘s 

position regarding ―no-match letters‖ so that ―constructive 

knowledge‖ of employee‘s unauthorized status may be inferred if 

employer fails to take reasonable steps after receipt of letter).  

 

c. Amend the current SSA ―Social Security Statement‖ to highlight 

the importance of updating name changes due to marriage, divorce, 

naturalization, etc., and correcting Social Security number errors.   
 

5. Immigration  
 

The Bush administration‘s undocumented immigration enforcement efforts have shifted 
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over to the workplace, where employers have become proxies for immigration enforcement 

agents through regulatory means.  Without comprehensive immigration reform, more workers 

will be forced to hide in the shadows and further expand the underground economy.  

 

As the misuse of E-Verify continues, the rate of employer noncompliance with the 

program remains unacceptably high.  The Administration should pursue a variety of database 

integrity initiatives to create the foundation for an employment verification system that helps 

properly protect the rights of all workers.   
 

Immigration reform also requires a high-level public/private Employment Verification 

Commission that would make recommendations to ensure the highest database accuracy 

standards.  Participants should include representatives from DHS, SSA, National Institute of 

Standards and Technology, organizations with technological and operational expertise in 

database accuracy, and other stakeholders who represent the interests of persons and entities 

affected by database inaccuracies, including business, labor unions, privacy advocates, and 

immigration organizations.   

 

Recommendations regarding immigrant workers:   
 

a. Institute a policy and practice of granting U-visas to abused 

workers. 
 

b. Direct DHS to end the practice of removing workers from the 

country before labor law enforcement agencies have an 

opportunity to investigate violations discovered during 

enforcement actions. 
 

c. Issue regulations codifying Operations Instructions 287.3a, which 

should include an affirmative duty on ICE to actively verify with 

government and civil society labor organizations to ensure that 

there is no labor organizing taking place before they perform a 

raid. 
 

d. Encourage favorable disposition of parole, non-action, and waivers 

in employment injury cases. 
 

e. Cease verification expansion pending database improvement. 

 

f. Withdraw Federal Acquisition Regulation (―FAR‖) Proposed Rule; 

Case 2007-013, June 12, 2008. 

 

g. Reverse Executive Order 13465, June 6, 2008. 

 

h. Shift the burden to the government to prove that an individual is 

ineligible to work rather than requiring an individual challenging a 

tentative non-confirmation to disprove the non-confirmation.  
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i. Conduct a comprehensive audit of the accuracy, data errors, and/or 

omissions in all records systems and databases, whether paper-

based, electronic, or both, that are used to verify whether an 

individual is authorized to work in the U.S.  

 

j. Establish a high-level public/private commission charged with 

making recommendations related to significant improvement of the 

database. 

 

k. Require DHS Office for Civil Rights and Civil Liberties to conduct 

annual civil liberties impact assessments of the E-Verify Program. 
 

H. HUMAN  TRAFFICKING  

 

The United States has taken important steps toward combating human trafficking since 

promulgating the 2000 Trafficking Victims Protection Act (TVPA), which focuses on three key 

policy areas of prevention, protection, and prosecution.  However, this battle continues to face 

serious challenges.  Despite the current legal framework‘s significant achievements, this model 

requires greater coordination and efficiency to better meet policy objectives.  
 

The TVPA established agencies with specific roles and responsibilities, but the lack of 

interagency coordination has contributed to the absence of overall strategy, information gaps, 

inadequate legislation implementation, and other inefficiencies.  Although former President 

George W. Bush signed the William Wilberforce Trafficking Victims Protection Reauthorization 

Act of 2008 during his final days in office, the United States has to combat human trafficking 

more directly.  The State Department Trafficking in Persons Office estimates that approximately 

17,500 people are still trafficked into the United States each year.
242

  The Administration should, 

generally, streamline the established framework for combating human trafficking through the 

critical policy areas of prevention, protection, and prosecution.   

 

Recommendations on human trafficking: 
 

1. Improve coordination among agencies: 
 

a. The Office of the President should oversee the relevant agencies, 

such as the President‘s Interagency Task Force (PITF) and Senior 

Policy Operating Ground (SPOG), to ensure that they work 

collaboratively, not independently. 
 

b. The Administration should issue Presidential Directives that focus 

on the root causes of trafficking to effectively communicate 

strategy, policy directives, and accountability to all executive 

branch agencies. 
 

c. The Administration should direct the pertinent senior White House 

officials from the National Security Council (NSC) and Domestic 

Policy Council (DPC) to work collaboratively to implement and 

coordinate anti-trafficking strategies and initiatives.  
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2. Develop strategic planning to: 
 

a. Prioritize implementation of core prevention initiatives that 

address factors of human trafficking, e.g. emphasize economic 

development and recognize that women and children are especially 

vulnerable to trafficking.   
 

b. Lead multi-party discussions between the private and public 

sectors to develop anti-trafficking policies, programs, and 

initiatives. 
 

c. Improve the identification and protection of trafficking victims, 

e.g., raise participation in the witness protection, T Visa, and U 

Visa programs.
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d. Direct relevant executive departments and agencies to develop 

educational and training materials for state and local law 

enforcement. 
 

e. Lessen bureaucratic barriers to allow victims to remain safely in 

the U.S. and access certain services, such as housing. 
 

3. Improve international coordination to: 
 

a. Urge the U.N. Secretary General to establish a central office on 

human trafficking to better coordinate and integrate with all U.N. 

agencies.   
 

b. Ensure effective integration of anti-trafficking efforts with 

international labor and migration policies. 
 

c. Improve integration of performance, assessment, and data 

collection among all agencies.  
 

4. Adopt and implement the Citizenship and Immigration Services 

Ombudsman recommendations aimed at eliminating further delays, 

facilitating criminal investigations, and assisting victims in obtaining the 

legal status intended by Congress in the Victims of Trafficking and 

Violence Protection Act. Those recommendations are as follows: 
 

a. ―Expeditiously‖ provide more detailed public guidance on 

new filing procedures outlined in the December 2008 

adjustment regulations as well as the trafficking 

reauthorization legislation for T and U Visa applicants.  
 

b. Find alternatives for T visa non-immigrant applicants to 

obtain work authorization while their applications are 

pending. 
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c. Provide adequate staff at the T and U visa unit to ensure 

prompt adjudication of the existing and anticipated T and U 

visa applications. 
 

d. Post processing times for Form I-194 (applications for T 

Non-Immigrant Status) and Form I-198 (Petition for U 

Non-Immigrant Status).
244
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(B) the members of which engage, or have engaged within the past 5 years, in a continuing series of offenses 

described in subsection (c); and 

(C) the activities of which affect interstate or foreign commerce.18 U.S.C. § 521(a)(2000).  

 

The ―offenses described in subsection (c)‖ include federal felonies involving controlled substances, a federal crime 

of violence involving the use of force against another person, or a conspiracy to commit such crimes. 
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45
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 GAO-05-435 Report, supra note 39. 
52

 INA § 274, which reads in pertinent part: ―No officer or person shall have the authority to make any arrest for a 

violation of any provision of this section except officers and employees of the Service designated by the Attorney 

General, either individually or as a member of a class, and all other officers whose duty is to enforce criminal laws‖ 

(emphasis added). 
53

 INA § 276, which reads in pertinent part: 

 

(a) In general  

 

Notwithstanding any other provisions of law, to the extent permitted by relevant State and local law, State and 

local law enforcement officials are authorized to arrest and detain an individual who: 

 

(1) is an alien illegally present in the United States; and (2) has previously been convicted of a felony in the 

United States and deported or left in the United States after such conviction, but only after the States or local 

law enforcement officials obtain appropriate confirmation from [ICE] of the status of such individuals and 

only for such period of time as may be required for the Service to take the individual into Federal custody for 

purposes of deporting or removing the alien from the United States. 

The  Attorney General shall cooperation with the States to assure that information in the control of the Attorney 

General, including information in the National Crime Information Center, that would assist the State and local law 

enforcement officials in carrying duties under subsection (a) of this section is made available to such officials. 
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 INA §103(a)(8), which reads in part:  
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In the event that the Attorney General determines that the actual or imminent mass influx of aliens arriving off the 

United States or near a land border present urgent circumstances requiring an immediate federal response, the 

Attorney General may authorize any State or local law enforcement officer, with the consent of the head of the 

department, agency or establishment under whose jurisdiction of the individual is serving, to perform or exercise 

any of the power, privileges  or duties conferred or imposed by the Act or regulations issued thereunder upon 

officers or employees of the service. 

 
55

 INA § 287(g) reads in relevant part: 

 

(1) Notwithstanding section 1342 of Title 31, the Attorney General may enter into a written agreement 

with a State, or any political subdivision, who is determined by the Attorney General to be qualified 

to perform a function of an immigration officer in relation to the investigation, apprehension, or 

detention of aliens in the United States (including the transportation of such aliens across State lines 

to detention center), may carry out such functions at the expense of the State or political subdivision 

and to the extent consistent with State and local law. 

(2) An agreement under this subsection shall require that an officer or employee of a State or political 

subdivision of a State performing a function under the agreement shall have knowledge of, and 

adhere to, Federal law relation to the function, and shall contain a written certification that the 

officers or employees performing the functions under the agreement have received adequate training 

regarding the enforcement of relevant Federal immigration laws. 

In performing a function under this subsection, an officer or employee of a State or political subdivision of a State 

shall be subject to the direction and supervision of the Attorney General…. 
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See also Op. S.C. Att‘y Gen. 2003 WL 21471506 (S.C. A.G.)(same). 
59

 Gonzalez v. City of Peroria, 722 F.2d 468, 475-77 (9th Cir. 1983). 
60

 Lynch v. Cannatella, 810 F.2d 1363, 1366 (5th Cir. 1987). 
61
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1190-94 (10th Cir. 2001). 
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 U.S. v. Laville, 480 F.3d 187 (3d Cir. 2007). 
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 Theresa Wynn Roseborough, Deputy Assistant Att‘y Gen. Office of Legal Counsel, U.S. Dep‘t of Justice, 

Assistance by State and Local Police in Apprehending Illegal Aliens (memorandum of opinion for U.S. Attorney, 

S.D. Cal.) (Feb. 5, 1996), http://www.usdoj.gov/olc/immstop01a.htm.  
64

 Dep‘t of Justice, Office of Legal Counsel, Non-preemption of the Authority to State and Local Law Enforcement 

Officials to Arrest for Immigration Violations (Apr. 3, 2002), available at www.aclu.org/FilesPDFs?ACF27DA.pdf.  
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 Nat‘l Council of La Raza v. Dep‘t of Justice, 411 F.3d 350 (2d Cir. 2005). 
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 When presented with the question, the New York Attorney General, for example, concluded that the power to 

make warrantless arrests for federal immigration crimes more likely would be upheld, but subject to the 

requirements of state arrest requirements such that ―offenses‖ would need to be committed in the presence of the 

officer and no arrest authority would exist for purely civil violations. Informal Op. N.Y. Att‘y Gen. No. 200-1 

(2000), 2000 WL 420372 (N.Y.A.G.). 
67

 See supra note 55 for the text of INA 287(g). 
68

 ICE programs, ICE ACCESS, available at www.ice.gov/partners/dra/iceaccess.htm.   
69

 There are essentially eight types of immigration law enforcement functions that have been delegated to local law 

enforcement through these MOAs:  
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1. The power and authority to interrogate any person believed to be an alien as to his right to be or 

remain in the United States (INA § 287(a)(1) and 8 C.F.R. § 287.5(a)(1)) and to process for 

immigration violations those individuals who are convicted of state and federal felony offenses; 

 

2. The power to arrest without warrant any alien entering or attempting to unlawfully enter the 

United States, or any alien in the United States, if the officer has reason to believe that the alien to 

be arrested is in the United States in violation of the law and is likely to escape before warrant can 

be obtained.  INA § 287(a)(2) and 8 C.F.R. 287.5(c)(1); 

 

3. The power and authority to arrest without warrant for felonies which have been committed and 

which are cognizable under any law of the United States regulating the admission, exclusion, 

expulsion, or removal of aliens, if there are reasons to believe that the person so arrested has 

committed such felony and if there is likelihood of the person escaping before a warrant can be 

obtained. INA § 287(a)(4) and 8 C.F.R. § 287.5(c)(2). Notification of such arrest must be made to 

ICE within twenty-four (24) hours; 

 

4. The power and authority to serve warrants of arrest for immigration violations pursuant to 8 

C.F.R. § 287.5(e)(3);  

 

5. The power and authority to administer oath and to take and consider evidence (INA § 287(b) and 8 

C.F.R. § 287(a)(2)), to complete required criminal alien processing, including fingerprinting, 

photographing, and interviewing of aliens, as well as the preparation of affidavits and the taking of 

sworn statements for ICE supervisory review;  

 

6. The power and authority to prepare charging documents (INA Section 239, 8 C.F.R. § 239.1; INA 

Section 238; 8 C.F.R. § 238.1; INA Section 241(a)(5), 8 C.F.R. § 241. INA Section 235 (b)(1), 8 

C.F.R. § 235.3), including the preparation of a Notice to Appear (NTA), application or other 

charging document, as appropriate, for the signature of an ICE officer for aliens in categories 

established by ICE supervisors; 

 

7. The power and authority to issue immigration detainers (8 C.F.R.  § 287.7) and I-213 Record of 

Deportable/Inadmissible Alien, for processing aliens in categories established by ICE supervisors; 

and  

 

8. The power and authority to detain and transport (8 C.F.R. § 287.5(c)(6)) arrested aliens to ICE-

approved detention facilities. 
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